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ADVERTISEMENT. 



|N adding to the very valuable coUcftions of Reports, 
* in the other Courts of Judicature, thofe of the High 
Court of Adnniraky, during an intercfting period of 
a long and complicated war ^ I am induced to hope, 
that I ofFer to the Public a Work of general utility, 
and, as fuch^ not unacceptable to many readers. 

The honour and intcreft of our own Country arc 
too deeply and extenfively involved in its adminiftra- 
tion of the Law of Nations, not to render it highly 
proper to be known here at home, in what manner 
and upon what principles its Tribunals adminifter that 
fpecies of law : and to foreign States and their fub- 
jefts, whofc cornmercial concerns are every day dif- 
cufled and decided in thofe Courts, it is furely not lefs 
expedient that fuch information ihould be given. 

With regard to the general fidelity of the work, I 
am proud to give the reader the fecurity of knowing, 
that no means of accuracy and correftnefs, which 
the kindnefs of the moft experienced of my pro- 
feflfion could fupply, have been denied to me. Of 
my own anxiety on this point I will only fay, that 
I confider an inviolable adherence to the very terms 
of a judicial fentence, as far as it can be attained^ to 
be the indifpenfable duty of a Reporter ; and that I 
fhall efteem it a great happinefs, if any care and dili* 
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gence that I can ufe, may avail to corrcdl: the mifre- 
prcfentations to which jurifdiftions of this nature are, 
perhaps, peculiarly expofed. 

To the gentlemen of my own Bar I have to return 
my beft thanks for their ready and friendly com- 
munications: It is bcfides a duty I owe them, to ftatc 
explicitly the rules by which I have been guided in 
cxercifing a difcrction of fome delicacy; in omitting,/ 
altogether, or inferting, in a compreffed form, a 
ftatement of the arguments in the feveral cafes. 
On proofs of property, and on queftions of 
mere faft, I have ufually omitted the arguments- 
retaining them only in general fo far as any pofition of 
Jaw, or any reference to authorities, or any general 
principle came into difcuQions and fo far as might 
fervc to (hew the points to which the attention of the 
Court was principally directed- Under thelc limita- 
tions, I muft often run the rifk of weakening the force 
of their obfervations by my own conftrained manner of 
reprefenting them; I muft, therefore, beg their pardon 
for this liberty, as a public acknowledgment to them; 
and as an intimation to the Reader in what manner 
he is to confider the ftatement of the argument in thefe 
Reports. 

CHR. ROBINSON. 

Doctors Commons. 
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THE VIGILANTIA, Gerritz Maftcr. j^^.gth, 

THIS was a cafe of a (hip failing under Prujian An enemy's 

colors, and taken on a voyage from Amfterdam mnsferr^an/ 

to Greenland^ laden with (lores and other nece(rary Se w^r*" 

articles for the Greenland filhery. ^di^ 

A claim was given for Mr. Brower a merchant of •^^^ 
Embden. 

For ibe Captors ^ tbeKin£sAdv. and Arnold — ^Thia 
is one of a clafs of cafes in which the Dutch have at- 
tempted to proteft their fi(heries, by transferring to 
neutral merchants the pretended property of their vef« 
fels. Every fad in the cafe fuggefts fufpicion of fraud 
The former owner continued to conduft the con- 

VOL. u B cerns 
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The cerns of this vcflel in the nominal character of agent : 

,JJ^[[21— J the former mailer continued in command : the (hip 

jv««f.6th, continged in her former trade; and wasdeftined ulti- 
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mately on this voyage to the fame portj that had been 
the conftant port of her returns for twenty years. 
All the parties on whom the claim can reft for fup- 
port are difcredited by their own conduft. The 
magiftrates of Embden have weakened the authority 
of their certificates by their facility in granting them. 
Mr, Brower has forfeited his claim to belief, by pro- 
curing from thefe magiQrates a certificate of the 
matter's refidence, which the matter himfelf contra- 
didls : the matter believes the whole to have been a 
fraudulent tranfadion ; he fufpeAs all the papers to 
have been colorable; and confefles the mufter-roll 
CO be in his own knowledge falfe. 

Butj were the transfer real, the law of nations 

would not juttify fuch a tranfaflion: there are rights 

to be maintained by belligerent nations, as well as 

inferefts to be purfued by neutrals, and it cannot be 

required on any principle of jyttice, that powerful 

"belligerents fhould concede to neutral nations a right 

CO interpofe and refcue from their hands, a principal 

branch of the commerce of their enemies, at the very 

moment, when tt is about to fall a certain conquett 

to the fuperiority of their arms : on thefe grounds, 

. M well en defeU of title as en prineifles of Uwi and 

.more ttroDgljr on both; this veflel is liable to im- 

(inediate condentvoation. 

For the Claimant, Lawrence and Swaley^^Tht 
argument for the captors has been direded more 
againtt the credit of intKviduals, than to the merits of 

the 
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t\\t cajfe : with this view i forced aod unnatural con« '^^ 
ftruftion has been put upon fomc parts of the tranf- / 

aftion. The magiftratfcs of Htkbden have been im- ^t!*^J** 
plicatfrd as parties, aod charged witi) lending their 
Countenance too lightly, when In triith they certify not 
their own conviAion, nor even an opinion, but fintl« 
ply the facls that had taken places and the particdiat* 
proof that Mr. Browir had exhibited of his title be* 
fbre them. Their aft was merely minifterialj er- 
ercifed without an option^ and without a bias to ih- 
iiuence their conduft : through the whole of this wslr^ 
neutrals have been allowed fo far to avail themfelvcs 
of the difficulties in which the commerce of belligereuft 
nations becomes necefi^rily involved,* as to purchaCe 
their l^ips : if the purchafe of a Dutch ve(iel Was frcjil 
to Mr» Brewer, the Greenland trade lay open to biin 
in commpi) with adventurers of all other nations: 
an<l if he rcfbrtcd to Holland for a n^arket^ it was 
pnly jbiecaufe that country afforded a better price thstn 
colild be obtained at Embden or Hamburgh. The 
jtran&ftion therefore cannot be impeached on princi- 
ples of public law. And as to the proofs of the fa£l$ of 
transfer, the moft that can be cbjefted on thft poinjt^ 
is, that the depofitioni are in fome refpefts contra-' 
diAory co the (hip's ps^ers : but this objedlioo is 
again weakened by the loofe and inconfiftent m^iQQCC' 
in yvfiich the matter has made his depofitions: t^iefd 
cona:adidions however^ at the utmoft conftitut/e .only 
one of tfaofe cafes of doubt, in which it is pecul^riy 
the pradice of Courts of Admirahy to require furthrr 
pcoof. 
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— — Sir IV. 5r^W~This was' a (hip failing under Pruf- 
^7j^* J^^ colors, and taken on the 4^ of Afoy 1798, on a 
voyage from Amfierdam to Greenland: there wat iio 
cargo on board, but the veiTel was fitted out with (lores 
Dece(rar7 for the Greenland fi(hery. The claimant is 
Mr. Peter Brewer, of Embdeni and the caufe comes 
on to be decided by me, on the only evidence that can 
r^ularly be produced in the firft inftance, on the (hip's 
papers^ and the preparatory examinations. 

There have been three witne(res examined, the mafte^, 
the mate, and another feaman i and as fome remarks 
have been made on their credit,. I muft obfcrvc that 
every prefumpcion is to be entertained, i priori^ in 
favor of their evidence : they are perfons, who have 
no intereft that I can difcover in the condemnation of 
this ve(rel; whatever intereft they can have, muft be 
on the other fide: they muft be concerned to defend 
their own employment and occupation in this com- 
merce ; and they have alfo the natural prepo(reffion m 
favor of their employers 5 I cannot therefore but 
tonfider them as witne(res moft favorable to the claim- 
ant. But the mafter in particular is faid to be dif- 
credited, by the contradkflions occurring in his evi- 
dencei he is reprefented to have faid, *< he knows no- 
*^ thing of a bill of falej" while another witnefs depofes, 
that ** he told him there ter^x a billof fale :'' now I can- 
not con(ider this to be a cootradiftion in any degree 
important : the mafter fays, the (hip had been fold, and 
therefore he cannot be underftood to fpeak againft the 
txijience of a bill of /ale. In fwcaring that he knows 
nothing of fuch an inftrument, I confider him to fay 
no more than that he knows not where it was exe- 
cuted^ 



HIGH COURT OF ADMIRALTY. 5 

cuted» or by whom, or before whom, or upon what ^ Th€ 
confiderations s he means only co difclaim all par- ' " 
ticular and private knowledge of iL U is urged N^v.jt^j 
againft him as another contradiftioo ? that he f&ys» 
<* he had his inftrudtions only from a perfon refident in 
^^ Holland \^ whilft there appear amongft. the fliip"a 
papersy two fets of inftruftions exprefsly purporting 
to have been received from Mr. Brower of Embi^. 
But thefe papers Icarcely deferve the name of itr* 
ftruftions ; they iire fts general^ vaguC) and fonrfal 
papers as could poflibly be executed i they leave every 
thing relative to the voyage to be filled up by others: 
in one of them, a letter from Mr» Brorotr bearing 
date Fih. 1797, Mr, Broxfftr exprefles a general in- 
tention of employing his veOel in the Dutch Gnen^ 
land trade, and afljgns his reafons for it, but mien- 
tions not a word of money, or of the courfe of (up- 
plies by which fuch a trade was to be carried on : the 
other is alfo a letter from Mr. Brewer, but equally 
uninftruftive, and therefore (trongly confirms the 
mafter in that part of his evidence; in which he fays, 
he was to refort to fome other perfon for inftruAions : 
I fhall therefore confider this perfon as by no means 
difcredited by thefe inftr\)&ions. 

What then is the fefult of his evidence? He 
fays, *^ he was born in He/land ; that he had always 
^^ been a fubjeft of the Batavian Republic, but 
5* thinks fi*om a paper which he received, from 
<* Emid^, that he is flow a fubjedl of the King 

of Pru0a I* he acknowledges, ** that he never 

^* was at Embden, nor ever took any path of al- 

«^ legiance to the King of Pruffiai he ftates, " that 

^< be was f?ett acquainted with the (hip now called the 

B 3 " Plgilantiai 
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^^ ** Vigilantia i that her name was formerly the Toung 

^^^^!'^V^.J «' Peter^ but it had been changed about two years 

|^#i^. tfiit, 'f« before he took poffeflTipn of her at 4^Jlerdam \ that 

5^* ^ (he had always been employed in the Gr^enhnd 

f* trade, and had conftanly delivered her cargoes at 

f * Amjterdam \ that J fan fFart was the owner ; that 

:f* fVart appointed him to the command, and fitted 

H him out for the prcfcnt voyage j that he failed by 

•' the diredioqs. of fV^rt from Amji^dsm^ and was to 

^fhave returned thither, and to have delivered his 

f* cargo to him \ that he believes none of the papers 

^' are true ^d fair on board the (hipi but KNoijtrs the 

f* mofter-roH to be falfe;'' He faysfurtherj " that a 

f^ fale waa made of this veifel two years ago by Smtm 

f* G.JVartv but that he believes the fame to have 

••been only a colluGve fale, to conceal the true 

f* property j and that if reftored (he will, in his 

f* behef, belong to JVdxt and no other perfon."-f^ 

' In this account hp is confirmed by two other 

witnefles, alTignmg i^early the fapie reafons for thp 

fanr.e belief; 

So (land? the cafe on the preparatory es^amina- 
.tionSi but there are papers on board which fpeak 
a very diflferent language: thefe I (hlEill rkiHv con- 
•pdcr-^The (hip muft hiv^^bcefn transferred in 1756 \ 
for the m^ftcr was examined pretty «rly Inlfheprefrnt 
year, and H^ (iys'^^ the fcle y^s made two y?ai«5agoi'* 
but the e^rllcfl: paper fe dated Ftkr^t^i^ 'ifPf.^ 
It IS the tetter before nv^ntibncd, as idoiiMihwn^ id- 
ilruftions frofti Mr. Brower to thij matter... 'I^htre !; 
alfo a celtific^e of ^the (irne year in Which the ma- 
g'lftratea of £09^df^;r ceVtify, ^UHat J?r^«^ had mad)?d2|th 
ff beforf them>. that thi^iWi>^Bai)fig^ it Mm « Joint. 

/ 'fowpcr. 
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^* oWfier, and that he had made proof of his praperty, hf *the 
''what^w called alegal bill of falc/' Thcfe arc the only ^"''''''^'^' 
) papers Ofi797. In 17 98 there is .the Embtlen paff- aw 6th; 
port granted to Mr. Bf0wer: there is alfa a letter from ^' * 

Brawgr to the mafter, bearing date the tioth of Fek^ 
1798) with inftruAions to foWovfy as fully as poffibU^ 
his erdirs. There is befides a certificate << that 
^^ Gerritz isafellow^inhabitantof £10^4/^^ he having 
*' hired a lodging in that city :" and there is the Iciafe 
of thefe)iremiies demifed to him from the id of Afarri^ 
1798 to the'ift of A^rri» 1799. 

Now undoubtedly between thefe two Tpecies of evi- 
dence> the depoHtions and the documents, thc^re is a 
repugnance ^ and it is argued^ that therefore the con* 
virion of the Courc muft be kept in dquilibrio till >t 
can receive farther proof : I admit thai is a general 
rule of the Court of Admiralty ; but it is a rule bf no 
csneans inflexible $ it is liable to many exceptidns; the 
exceptions may fometimes be in favor of depofition9> 
^ami ibmetiflnc^y though more rarely, on the fide of 
rthe idocumentary evidence. A cafe may exift, in 
•which the -witneflcs may appear to fpeak with fuch a 
manifeft difregard to truth, that the Court may* deckle 
in favor of |>apers bearing upon them all the charac- 
ters of fairneie and veraciiy. On the other hand k 
may happen, and does nK>re frequently happen, that 
the papers may betray fuch a taint and leaven of 
'fu^icton on the face of them, as will give a decided 
preponderancy to the teftimony of the witnefies ex- 
amined, eipecially if thefe witnefles give a natural ac- 
count of the part they took in the tranfaflion, and 
in a number fo 4iftfn£fc and clear, as to carry wich it 
^ Vfiff 4egN» of moral probability. TJie' propriety of 

a 4 this 
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Tht this pradice will be bcft illuftratcd by.s^a ex4cnp]e^ 
r . , Let us iuppole the cafe of a ihip furnilh^d . with 

jy«fr. 6th, documents, before there has arifen any apprebcnfioR 
of a war i there could then be no reafon for jthejn^ 
troduAion of fraudulent papers: fraud is always ia- 
convenient, and feldoni adopted as a matter of chpice-: 
•under fuch circumftances there is no particuUf ground 
of fufpicioo againil the documents.— -But on the 
other fide, fuppofe that there is a war, or ibe appre- 
lieofion of a war, when the documents are cocripc>{ed<c 
here in that decided, or jn that doubtful ftacp- of 
things, they become. fubje£b to fome fufpicion^ in 
limine i which fufpicion * may be increafcd by thedr 
having paflfed through the enemy's bands.— -The 
fulpicions will be ftill further mcreafed, if the pro- 
perty to which they relate has contibued under the 
management and direftiQQ of the enemy. And if 
in addition to all this, they.cftrry fuch contradi&ions 
or difficulties on the face of them as cannot be cx- 
plaioedj admitting the matter to be a fair tranfa(5lioa; 
.^11 or any of thefe circumftances muft divift the 
papers, of their natural credit i-r-Jet us fee then; how 
thie papers in. the prefent cafe will bear this teft j they 
arc papers Mmpofed during a war, on ibe very /pur 
4ff the cccafi^n ; they purport, that a (hip . belonging 
to the enemy was at that time transferred y h^kt \t. 
.^pears that the management of hier coocerns ftill 
continued in the hands- of the forntier (^Qeri that 
Ae failed from a Dutch porzy where-. flie, had been 
CQnBned, fpr want of employment, with ^n intefuion 
of returning to that Pufcb port,, qrAyi :Xh$t the 
Dutch mafter continued ia comm(i<^ an^.the crew 
were pickcd„«p. in the h«b«y5*o( ifce^ wtmp^U a 

. r. ' word. 
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word, there i$.no circumftance in the whole hiflwry of v^g,^^^^ 
this vefTel .which conneds her with uny neutral owner- \^ 

Skipi excepting the fingle averment contained in them, ^I^gg!*^' 
^t there bad been a transfer. 

•3o ixiuch.for the external credit of thefe papers^ fo 
farii8.it can beeftimated fronni aU the circumftances 
5itthrwhi£h they are connefked. j I will now take a view 
fof thcic internal- charaiftcr.i— The firft paper is a letter 
frcrni jSrcru^idrtoiheniafter) bearing date in 1797$ it is 
tfidd to bcMeipioper iieginningof the correfpondenqe 
X)£an owner, and' fets oucwith dating his intention of 
erhployingdie:5irefiel, and this man. as jmaftery in ithe 
^Greenland lr4de^:Wand af thiarwas theiDCgiftning of 
ifuch a correspondence, we might jiaturaHy]expe£i: that 
.iCiwouldhasrcbeen Scriiawed bjria^ain of detailed and 
rpartlcularicommuiiicaiiOBa; bbt nothing like it<«-rn6- 
thing foUowsi^tlU mthe next year there is another letter 
tfbom the fame.pcridn enjoining itbi ihafter topur/iiihis 
^dkeBioMr butvM direiHtms are produced iznd* the 
<<inafter pofitivcIy:^fwears, that he received no orders, 
:fkcept froirt jthc former Duteh »wner..*- Another 
pqper^ is^'ttemiiftcrr roll; and this is confefledty 
falfri itftacea^thexnaciacrs tofoe all neutrals, when 
':]n truth) by the mailer's own-confeflion, fourteen of 
them were .Dutchmen^ picked up at jimfterdam.'^ 
Tiiis inftrumeqt then contains a reprefentation thdt is 
i£iUc^ and therefore in fome degree lefiens the credit 
. of .the other papery found on board. 

i There is another p4per alfoi which I confider to be, 
riji ifce fame ppTnt/^view^ very nuatieriab it is thelcafc 
: of jthe lodging at Embden to the oiafter* In what pro« 
.portion truth is. mixed up in the compofition of this 
t dbcumeot^ appears from the confefiioo of the tnaftcr> 
. ; who 
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Tilt ^ho fwears that he nevw was zi Eff^dM in his life ; 
; that he never took the oath ofallegian^e to theKing of 

^^«^ PruJJia\ and that he had no knowledge of his preteoded 
employer, Mr, ^r^w^r— ^—Connefted with thi^ iuft 
paper is another, of which I (hall find fomc difikelty 
to exprefs myfelf with entire propriety : it is a certifi- 
cate of the national refidence of the mafter, under the 
feal of the nnagiftrate of Embdm. Now meaning to 
rfpeak with all the refped which is due^o.perfons in 
public ftationsj I cannot butaccedccotheebfenratiori, 
that where a magiftrace merely certifias, that another 
perfon has formally appeared before. Aim, and has 
given fucb a -reprefencation of any-6tA/f the falfehobd 
of that reprefentation'Jbunds no imputation againft 
the magiftrate who hal i granted. iiich a certificate. 
3ut on the other bandi' eonfider ivhatabac cerdfkate 
J8$ the magiftrates therein certify, >^thap^iihei(aid Jan 
x^^ Gerritz is their IfeUpw-^inbabitaiit^ fie ditfving hired 
^' a lodging at that place s" and they idoclare, u that 
/« they certify this at the : requeft of Jthc :faid 7^211 
<* Gerritz."' Yet hchiAifclfpofltively fweal-s^ ^« that 
V he has tio acquaintance with any partitf the Pn^an 
!<< dominions) and never was at Em Adift^whii life^^' 
1 * Now in what nriaiuieror by whftr means this certificate 
-•has been procured, whether by impofi€tdnx)n Jthe ncia- 
giftrates, or whether by fonrnioaccuracy on the part of 
. the magiftrates themfelves, it is impoffible for me to 
conjedurej but I muft add, that inconveniences from 
tiiiis k»nd'«f coadtfA may be likely to attach on the 
^liihaBttanc^ of chair cftyj if 4fkot pr^ented by thole who 
'have the public care ofthat place, in guarding agamft 
^prafttces of fuch a Mciirc. t ftiould be extremely 
ibrry to Ibppafe that mj body of magiftrates aded in 

their 
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their publitcoifdafl i^ith U'lnibfladentfcnre of i^ibl^k: the 
duty, and of chat guarded honor and tncegricy which ^J^llllIIii* 
belong to public ficuatibns, and ^houc which, tlife Vt^.h^ 
hitrrcourfe of marlkind in difllvereAC ft«Fteft caYm^-coni- ^"^^ 
'i^ettiently be fupportcd; aftd'I tB«ref6re only delli^ 
that it may be imimatedtotheivia^((n(cesOf£i^^dM, 
ihat there is'adanger of a fui^ife oii %heir vigtlatice 
ill thefe matierss aiK) that It conce rM tht pubtic 
•toierefts of that placci to have that- vigilanicehior€hi- 
^MriOuQy exerted agaiHil inn^ofit!ton&vbf <his-fdri^:<^nA- 
pofictons whtfch I hidft conedive to 1iav« be^n- j^rlHSv 
HiitA op6h them : becauJTe on any bihcr Atppofitiori^ 
ilrtdotibtedly I iliould be under the neceflfity ofeac- 
prt^ffihg myfelfi with lefs civility, than- the reli?f6b 
Whith I beii* to the migiftratftS df *<Jthct c6tl/»%s. 
Would indute tifie to do. Ilobktfig ^hen at Ifk^e 
^^per^, fcnd the^tondud of the paAiet,- 1 feel no fcrti- 
"lite h pMrtoumfifig^ thatthis 'ihipiltH eontint^-dT^ 
fifh the jpfbperty of the former butcb owner; arid iS, 
as TcMih, flibjefli' to condemttatiort. 

* Bbt Ii wit! g^-farthcri and for the convenlehWbf 
♦p'j^lyihg a ruling printiptetiyfottie other cafes-lWirilf I 
trti ilrfbfnicd'beaf a ftrong afflhity to the ch*Wm(ftttnis 

• of' thfe ^efent iafe, ' I will t*prcft my opihion' ;dH the 
abftraft qucftion of law. ' I defireto ftatt my opf Aiim 
€hcn> fobjefl^ to the corrtftion of a fupcVior cotrtt; that 
foppofihg Mi. Brb^e!rt6 be thc^aatJal prtJprtrtbr of 
this veffel,ahd rchdent! at £**!**, jrct tMs'veflM 
and htt- ioHc^ns (howeveir itindy be vkih MpcA jfo 
'Othi^^fliipS, ind dthir tbrtcfcrns irf Which tW&-'fi^iftfe- 
-'fliah ttAf be«h^aged) are liable '^6' b6 tre^.VtJ^ 
dShlidered a^ j^ft^^ pIroperty.-rlW the filft phtflfe fife 
js a pyft^^buflt veM, a buub fifiiihg veflil^^thit 

'^ * • • went 
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vicxTl^TiA. *W^ fr^"^ -<*»^''V^** fcgularly, afad habitually^ to 

^ M Xjri€nlan4$ and to return xb Amfierdam^ there to deli- 

ivb,;. 6Up, '^vftr her cargo<: (hjens purchafcd in Holland^ fhc is pucv 
* ' .cjiafed avowedly ^ot ihe purpole of purfuing the fan^ 

courfe of comaieroej the Hfhing trade of Ho^and: 
.Onr'l<^J?ui''Chafed at .a time ,whei^,iC i$ faid, there was a 
;:d9^A: of CQBv.cJi^ienCjes- for carrying on;this trade at 
:£$fi^tfrti but I an) fatisBcd itwas (be ii)tention>of tbe 

paroeSito carry on this trade to and fronn ^mfierdam. 

.I}tpLW«} J afk jupoa.;Mi[Hdt grounds is rt, that this ve^^ 
.& ^urcbafed and. fo,^mp\oyf!Af js cq- be cpnfider^ 

npiefcly a^ a.i?rii^» vefleU^^liere i^ .^ Ihip. 4s 
. thpfpughly ^eqgagfdrand incorpQf^ied \n;I)ufcb opov- 

Xiji^ce as a fbip <;an pp$bly be; % if ^cec^ out uni- 
e^P^y A*^^:^^^^^:!. ^ isjitrei^ out fwith Dutci 
^txiapu&£ture» i]^e;;i^>fitted ai^t for I)f /r^,-importatioipj 

W^ffiUj.thcfc! ^f%«a^ -smplpyipg aijdL feeding the in- 
^duft^..,^g|)lf|t. country^ (he ia fKVin^ig^d.by zDuicb 

i^iip's huil^af^d, and fioding opcpp^^ipn for the coni- 

xnercial knowledge ^od induftry of the (ubjofts of that 
j,<;ountry ; fhe.if prnmaoded by z H^uScbxzptzin^ ihe 
risjxnanned by f JPxfT^ and^^ipgs back the pro- 

,duce' . of her voyage, fpr the RVCPP^f ¥ P^f^^ ^P^* 
,iunpptipn ^nd JDnf^A rcvenue,~If to this you add, 
4hat the veflel is transferred by lYitDutch^ becaufe they 
.Ith^nnifelves are unable to carry on the Xfzdc avowedly 
ii^i^^k.own perfons : it is truly a I}ir/^i& cotnnnerce in 
j^^vcry eipinent 4egrcc> not only iq^itft^cnce, but fqr 
j^ yetjj t|cft;le piirpofp. of refcuing and' protefting 
_t^c^^«/fi^l fronn; the paval fuperipf ity of tjieir Britijb 
lj([^f^,. ^ tfk Qiy^ aj^^ehenfiopi polefs it could be 
. ina^o^ained as a rule, witbout anf exception wbativer^ 
^ip^t jtht .doo^i^l of th^s proprietor conftitutes the 
. / " ' '" is national 
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national chara£tcr of the vefiel : this (hip moft be t'le 

condemned, even if (he had been really transferred. 'c^i-AitTfu. 

Now on chat point, I conceive the rule to bc/ Ai^. 6ch, 
that where there is nothing partkular or fpetial ''^ * 
in the cenduB of the vejfel itfelf, the national cha* 
raster is determined by the refidence of the owner; 
but there may be circumftances arifing from that con« 
dlift, which will lead to a contrary conclufion. Ic 
b a known and eftablifhed rule with refpeA to a veflfel, 
^t if fhe is navigating under the pafs of a foreign 
country^ (he is coofidered as bearing the national 
charaAer of that nation under whofe pafs (he fails : 
(he makes a part of it's navigation, and is in every 
refpedt liable to be confidered as a ve(rel of that 
country. In like manner, and upon fimilar principles^ 
if a veflcl purchafed \f\ the enemy's country is, by 
conftant and habitual occupation, continually employ- 
ed in the trade of that country, commencing with the 
war^ continuing during the war, and evidently on 
account of the war, on what ground is it to be a(rerted» 
that veflel is not to be deemed a (hip of the country 
from which (he is fo navigating s in the fame manner 
as if (he evidently belonged to the inhabitants of it ? 

Suppofe the naval arms of France had been tri- 
umphant in her pre&nt contefl: with Great Britain ; 
and that all the Britijb Greenland (hips could no 
bnger have been navigated as fuch (rotn Britijb 
ports ; — fuppofe a neutral country (hould offer her 
chariuble alliftance, and her merchants (hould fay^ 
we will purchafe your ve(rels, but they (hall (till navi- 
gate to Greenland', they (hall (till continue under your 
management, and be (itted out in your ports ; they 
(hall ftiU contribute to the indultry of your artificers ; 

they 
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theySnzil be conduced by theikiU of your own oavig^« 
tors, by the attention of your merchants, and thef 
ihall fupply your inanufaAures and revenue : in my 
apprehenlion the enemy would be juftified in fay- 
sngi *' you the neutrals are in this tranfadion mere 
" merchants of Great Britain^ your traffic is the traffic 
" of Englijhmen^ with refped to this commerce it has 
«<. all the marks of Englijh commerce upon it, and as 
<* EngUJb commerce it (hall be conlidered and created 
*' by us/* But.farther, in confidering this cafe as fdjf 
cafe of a Dutch (hip, I think I am ftrongly warraactfd 
from higher authority, by the judgment of the Lords 
of Appeal in a cafe which is well known in this courr, 
the ca(e of Zucbaria Coopman and Co. 

9* '79*- 

There had been a dfetermimtion laft war, in the cafe 
x)f two perfbns, one refident at Saint Euftatius, the 
other in Denmark^ who were partners in a houfe of 
trade at Saint Euftatius — The one who refided there, 
forwarded the cargoes to Europe i the other re-* 
ceived them in Amfterdam^ difpo(ed of them there, 
and then returned to Denmark^ It was decided in 
that cafe, that the (hare of the perfon refident in 
Saint Euftatius was liable to condemnation, as the 
property of a domiciled Dutchman i and that the (hare 
of the other partner (hould be reftored, as the pro- 
perty of a neutral. There was alfo a cafe in this war^ 
of fome perfons, who . migrated from Nantucket xo 
France, and there carried on a fi(hery very beneficial 
to the French; in that cafe, the property of a partner 
•domiciled in France urns condemned ^ whHft the pro- 
|ierty of ^noriier partner refident in America was 
ffdftorcd. l4Dm thefe two cafes • nMSon had been 

adopted. 
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adopted, that the domicil of the parties was that alonty The 
to which the Court had a right to refort i but the ^^""^^ * 

cafe of Caopman was lately dei^ided on very different n»v. 6th, 
principles. It was then laid by the Lords, that the *^' ' 

^ r /- » f ^ L*>rJ», April 9. 

former cafes were cafes merely at the commencement of lyj^s. 
a war \ that in the cafe of a perfon carrying on trade 
habitually in the country of the enemy, though not re- 
fident there, he fhould have time to withdraw himfelf 
from that commerce i and chat it would prefs too 
^vily on neutrals^ to fay, that imniediately on the 
nift breaking out of . a war, their goods fhould be- 
come fubjed to confifcation ; but it was then exprefsly 
laid down, chat if a perfon entered into a hou(e 
of trade in the enemy's country in time of war; or 
continued that connexion during the war \ he IhQuId 
not proted himfelf by aicrc rcfidence in a neutral 
.country. That decifion inftruds me in this doBrine^ 
a doBrine fupported by flrong principles of equity 
and propriety ; *^ that there is a traffic which Jiamps 
'* a national cbaraBer on the individual, independeqc 
** of that charaBer^ which mere per/onal rejiden^e 
" may give him.'*" In the prefent cafe I am clearly 
of opinion, (hat this is altogether a Dutch traffic; and 
that a ihip, fo employed as this (hip appears to have 
been, is in every refpeft to be confidered as a veflel of 
thac country; in whofe navigation, under all thefe 
circumftances, {he was habitually employed. This is 
a determination which I Ihall certainly apply to the 
decifion of all thofe cafes which come before me 
under fimilar circumftances. If my opinion is erro- 
neoos, I am happy to think it will be fee right by a 
much higher authority ; but I feel no diffidence in the 
decifion which I have now pronounced. 
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THE EMBDEN, Meyer Maftcr. 

ppHis was a cafe of a fhip transferred in Holland 

^ under circumftances finiilar to the preceding cafe» 

and taken on a voyage from Amfierdam to Greenland. 

A claim was given for Mr. Bowerman of Embden. 

For the Claimant^ Lawrence and Swabey — This 
cafe is diftinguiihable froni the laft \ti thefe points: 
The matter is a Pruffian by birth ; he verifies and 
confirms the account of his papers; and believes 
Bowerman to be the owner.-^Ic appears alfo from a 
letter on boards that there was in thefe parties an in- 
tention of removing the Ihip^ and her trade, to 
Embden^ the owner's port^ as ibon as the necelTary 
works could be eftablifhed there. This intention 
proves the truth and reality of the transfer ; and at the 
fame time deftroys all thofe arguments that^ in the 
cafe of the Vigilantiay were drawn from the continu- 
ance of that veflel in the Dutch trade. 

For the Captors^ the King's Advocate— Thtk dif- 
tinftions are immaterial ; the fate of the (hip mufl: 
depend on her actual employment rather than 
on the vague and remote intentions of the pre- 
tended owner ; the fincerity of thele intentions is be« 
. fides very much dilcredited by diredions which ap-» 
pear to have been given, that this velTel (hould under 
all events return to Amfierdam : as, in cafe of an un- 
fuccefsful voyage, it is faid, << the pretended owner 
<* had formed a defign of felling her again#" 
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Judgment. The 

Sir IV. Scott— Tht queftion which I am to con- , 
fidcr is, whether the diftinftions which have been MK;.6tii, 
pointed out, are fufficient to take this vcflcl out of the *^'- ' 
Jaw which has been laid down in the preceding cafe ? 

The firft diftinftion is taken from the mafter's 
national charafter ; but I think he has fcarcely a right 
to be confidered as a Pruffian fubjedt; he is a (ingle 
man who has eftablilhed no domicil by family con- 
nections ; and in his own perfon he has been em- 
ployed conftantly for ten years in trading from Am^ 
fterdam to Greenland: by fuch an occupation he is 
divefted of his national character, and becomes, by 
adoption, a perfedt Dutchman. 

That there has been a transfer of fome kind is 
not denied ; but yet the mafter can go no farther 
than to aficrc a belief only that the fhip is the 
property of Bowerman ; and becaufe the pcrfons em- 
ployed about her in Holland told him fo : it is indeed 
ftrange that perfons making thefe purchafes in an 
enemy's country, (hould ad with fo little caution, as 
not to make the mafter fo far acquainted with the 
tranfa&ion, if it is a fair one, as to enable him to cor- 
roboraite and verify his papers from a real knowledge ; 
and it is fcarcely reafonable to exped chat we, fitting 
here to examine their title, (hould give full credit to a 
claim which their own mafter cannot confirm farther 
than by a cautious belief. The defcdts in this cafe 
are not merely Gmple omiffions, but go to the very 
fubftance of the tranfadion; the mafter cannot verify i 
the fccond witnefs is in the fame ftate of ignorance ; 
but the third actually a(rerts his belief that the (hip 
is the property of Hackman^ the perfon from whom 
idie mafter allows he received all his papers. 

VOL. I. Q Amongft 
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The Amongft the documents there is no bill of fale, nor 

^ even a copy exhibited j and the papers which do appear 

ifov 6th^ are expofed to the fame obfervacions that I was com- 

'^^ * pelled to make on the documents of the preceding 

cafe. There is a certificate of the mailer's refidcncc 

at Embden^ procured by Bowermatty but contradifted 

by the matter's own confeflioni for he ftates, " that he 

** never was at Embden : and that he is totally un^ 

«' acquainted with Mr. Bowerman, his pretended cm- 

" ploycr." 

On the other fide it is faid, there are inftruflions 
which fufficicntly remove the imputation of a con- 
tinued, habitual occupation in the Btitcb trade : it is 
to be obferved, however, that the truth of thefe in- 
ftruflions is not a little impeached by the falfe cer- 
tificate, which the writer, Mr. Bowerman, is allowed 
to have put on board, refpefting the refidence of the 
mafler; but if this objcflion was removed, what proof 
would they aflbrd ? The maftcr received them by the 
poft ; they are dated Embden^ yet the mafter will not 
venture to fay from what place they came j the con- 
tents difcredit them, as they give only a barren order 
to go to the filhing parts, to (lay there the ufual time, 
and then to return. As a letter from a real owner to 
a confidential agent, the mafter of his veflcl, nothing 
could be Icfs inftrudlive. This letter farther ftates, 
the intentions of the owner to remove his trade to 
Emhdtn in the enfuing year, when proper accom- 
modations could be prepared. But I have obferved 
in the laft cafe, thefe fpeculations on the Dutch 
fiihery had been commenced two years at this time, 
and as to the intimation contained in this letter, that 
in the next year this trade would be particularly 
privileged by the King, it is no cxcufc, if true, for 

the 
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the intermediate continuance in the Dutch trade, and 
does in no degree apply to the prefent aftual employ- 
ment of this veflcl. 

It is, befides, a little inconfiftent with the fanguine 
cxpeftations entertained of the privileges which this 
trade was to receive at Embden in the enfuing year, 
that the projeftor of thcfe fchemes (hould refolvc 
to fell his ihip again immediately, if (he fhould prove 
unfuccefsful in her firft voyage. 

I have this h6t then againft the future inten- 
tion of the claimant: The ihip ftill continued in 
the Dutch trade; the former matter continued to 
command ; the return was to be under all events to 
Amfterdam j the defcdls of proof are not, as I have 
faid, fimple omiflions only, but fatal imperfeftions; 
they are inconfiftent with any idea of a fair tranfadion. 
I am unable to diftinguifli this cafe from the cir- 
cumftances of the preceding cafe, and therefore 
under the fame principles, I mu^ pronounce this 
veffcl fubjecb to condcmnatiop. 
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THE ENDR AUGHT, Broetjas Matter. 

rpHis was a cafe of a Dutch (hip under circum- 
^ ftances (imilar to the laft cafe, but claimed by a 
merchant of Oldenburg. 

For the Claimant, Lawrence— A material dettinc- 
tion arifcs in this cafe, from the refidcnce of the 
owner, 

c 2 Oldenburg 



Nw. 13th 
1798. 

Where a (hip 
is transferred 
from an enemy 
and continues 
habicudiiy in 
the enemy's 
trade, the neu- 
tral, is not fpe- 
cialiy entitled to 
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bccaufe his own 
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Oldenburg has no port to which the vcflcl could 
return as to her home; the owner was under the 
neccflity of ufing fome foreign port, and therefore a 
recurn to Holland cannot in this inftance afford an 
inference to impeach the fairnefs of the tranfadtion. 

Judgment. 
Sir W. Scott — I think this cafe comes under the 
range of the principles which I have laid down. If 
the claimant from views of intereft chofe to engage 
himfclf in the trade of a belligerent nation, he mud 
be content to bear all the confequences of fuch a 
fpeculation. Though he had no fea port of his own, 
the ports of other neutral countries were open to him ; 
and if he confines his veflcl cxclufiveiy to the enemy's 
navigation, he is liable to be confidered as an enemy 
with refpeft to the concerns of fuch a veffeh 
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Forbearance to- 
wrards common 
A/hing boats 
has been a mat- 
ter oiecmitj In 
former wars. 
In this they 
liave been pro- 
ceeded againA, 
and condemned. 



rpHis was the cafe of a fmall fiQiing vefTel taken on 
•■• her return from the Dogger Bank to Hollands 

JaDGMENT. 

S\v IV. Scott ^\n former wars, it has not been 
ufual to make captures of thefe fmall filhing veffcls; 
but this rule was a rule (a) of comity only, and not of 

legal 



{a) This has been an indulgence of ancient date : the French 
Ordinance of the year 15439 gave the Admiral a power of 
forming fifhing truces, tre'va pechertffes^ with the enemy during 
konUiiieSy or of granting pafTporu to individuals, to continue 

their 
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legal dccifion ; it has prevailed from views of mutual ,, Th* 

t . , "^ . , . . . 1 Young Jacob 

accommodation between neighbouring countries, and and johanh a. 
from tendernefs to a poor and induftrious order of ,, 
people. In the prefent war there has, I prefume^ X79S» 
been fufiicient reafon for changing this mode of 
treatment ; and as they are brought before me for my 
judgment^ they muft be referred to the general princi- 
ples of this Court; they fall under the charafler and de- 
fcription of the lafl: clafs of cafes ; that is, of fhips con- 
ftantly and exdufively employed in the enemy's trade. 
But it has been argued in diftinflion^ that veflels 
of this kind have no decifive charafler arifing from 
deftination, or from the port of their return; thejr 
come, it is faid, frequently to this country, and refort 
indifferently to any port that will afford them a mar- 
ket. When a cafe fhall occur of a vcflcl fo deftined, 
occafionally, to the ports of this country^ it will be time 
enough to confider by what rule it is to be governed ; 
but all the fadbs of this cafe point fo entirely to 
Holland^ that I have no hefitation in pronouncing, 
that it falls under the authority of the principles 
which I have laid down in the late clafs ; and is 
therefore fubjeft to condemnation. 

It is a farther fatisfaftion to me, in giving this 
judgment, to obferve, that the fafb alfo bear flrong 
marks of a falfe and fraudulent tranfaftion. 

;their fifliing trade UDmolefted; this pradlice prevailed fo lace 
#s tbe lime of Louis the XlVth. They have fince fallen into 
difttfe '' owing to the ill faith with which they were obferved 
•• ly tbi immiis 0/ France." FaliUf li*u, 5. ///. i. 

Valin fpetkt of them at exceptions of roinr/V; only» '' enderogeanc 
** en cette partie an droit de la goerre fuivantiequel les Pecheurs 
^ ftnc dc bonne j>rife commc I^' aatres navigatcurs.'' 

C3 
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article between 
Great Britain 
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explanatory of 
Treaty 1670. 



THE ENDRAUGHT, Bonker Mailer. 

npHis was a cafe of a (hip taken on her voyage froni 
"*■ fjarvd to 'Dorty in Holland \ with a cargo of 
balks, Hr-planks, battens, and firewood. 

K claim was given for the fhip and cargo, as the 
|)roperty of Banijh fubjefts. 

For the CaptorSy The King's Advocaie-^ln relpeft 
to the (hip, this cafe muft turn chiefly on the fads of 
a transfer: and on a reference to thofe principles 
which have been laid down, refpedling the purchafc 
of enemy's veflels, and their continuance in the 
enemy's trade : it is allowed, this veflel has been 
the property of a DuUbman, and is faid to have been 
by him transferred to the claimant. 

A bill of fale has been produced ; but this docu- 
ment is difcredited by the matter's evidence, who 
fays, '^ he believes it to be collufive, and executed 
" only for the purpofe of covering the property :" the 
fhip had never been removed from Duich commerce^ 
and her return on this voyage was to have been to 
Holland. With refpcfl to the cargo, that is clearly 
confifcable, under the Danijh treaty {a)i by that 
treaty it is declared, ^^ all articles which fervc direftly 
** for the building of (hips, unwrought iron and 
** fir-planks excepted, (hall be deemed contraband :** 
The balks therefore being fquared firs, not fawcd 
into planks, and applicable to (hip- building, do not 
come under tliat exception, and are to be confider- 
cd as contraband : for it is ,xiot necelTary to bring 
timber under the terms of that treaty^ that it (hould 

be 
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be fo peculiarly adapted to the purpofcs of (bip- The 

building, as not to be applicable alfo to other ufes. * 

For the Claimant^ Lawrence — ^There are many ^"1]^%^ 
points of di(lin£tion in favor of this (hip ; ihe is not 
Dutch hm\ti the matter is not a Dutchman ytht 
mariners are none of them Dutchmen ; the pafs in 
this cafe was granted for a voyage to Hamburgh and 
Amjlerdamy and therefore there was no pretence 
to fay this vejQTel has been continued invariably in 
Dutch commerce : amongft the documents there is a 
bill of fale particulaily full and fpecific ; and although 
the mafter attempts to difcredit it in his evidence, he 
can affign no reafons for his opinion, and therefore 
a bare unfupported fufpicion is not evidence that 
ought to be received. 

With refpeft to the cargo; the conftruftion which 
has been put upon the Danijb treaty is an inteirpre-* 
tation pcrfcdlly new ; the words " direSIly Jerye^^ 
were intended to defcribe accurately fuch timber as 
is in its nature more particularly applicable to the. ufes 
of (hip-building : it would indeed be difHculc to find 
any wood that might not be ufeful for fonjc inferior 
purppfes of Ihip-building; but by this term was 
meant fpecifically fuch timber as is moft generally 
employed for that purpofe.— Thefe balks are of thq 
length of only 30 feet, and out of 2 or 3000 there 
iareonly fifty of the length of 50 feet. No precedent^ 
has been citt^d, in which balks of fuch dimenfions 
have fallen under this conftruftion; whilft on the 
other fide, fdmc inftanccs have occurred in which 
fuch tiniber has been rcftored, after a reference as t6 
its ufe to the judgment of perfons employed in our 
aayy yards.' 

c 4 . Judo- 
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End.aucmt. Judgment. 



Sir ff^. Scott — The qucftion which I am to deter- 
^^798^^ mine is, not whether this cafe is in all its circum« 
fiances exadlly limilar to former cafesj but whether 
in the leading points there are any charafteriftic 
marks, on which I can form a belief that this vefiel 
is not Dutch property. 

The courfe of her trade is from a Dutch port and 
back again to Holland \ the crew, whether Dutch or 
not, were all picked up in a X)utcb port ; the mafter 
I muft confider as a Dutchman^ for although he was 
by birth a Dane^ and although he may have a wife 
and fomily refident in a neutral country, yet his own 
perfonal occupation has always been in Dutch trade 1 
and therefore, under the general rule that mariners 
are t6 be chUrafterizcd by the country in whofe 
fe'vice they are employed, I muft confider him as a 
Dutchman. 

Befides, it is obfervable that he has never held 
any cCrrefpondcnce with Embdeny but only with per- 
fons at Amfierdam : although there is a certificate of 
his domicil at Embden^ there is no proof that he ever 
lived there a day ; and, from the courfe of his employ- 
ment, I think I may conclude he in fadl never was 
there. 
^ Is it a nominal refidence then, that can entitle him 
to be confidered as a citizen of Embden^ under the 
magiftrate's certificate only ? Surely tfie magiftrates 
themfelves will not expect me to be fatisfied with this 
fort of proof. The refidence which the Court requires, 
muft be taken up bonejtly^ with a bond fide intention of 
making it the {>lacc of habitation : without fuch an 

actual' 
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adual rcfidcndc, a certificate like this rather weakens The 
than affifts the cafe. Evi>n.vanT. 

There is alfo» it is faid^ a bill of fale, but it is m*. i^b, 
entirely unfupported, and is only a part of the '^^^ 
machinery of the drama ; the matter himfelf con- 
fcflcs, he believes the Ihip to be DuUb property ; but 
it is faid> he has no grounds for this belief: in my 
opinion the whole of the tranfaftlon and every faft 
in the cafe ftrongly fupports this belief: I confider 
the matter's depofition to be confirmed by the other 
evidence ; and I condemn'the (hip as Dulcb property. 

With refpe£t to the cargo> on the Qucftion of Pro- 
perty, I (hould require farther proof; and I mull 
obfervc, on one of the papers, which is a certificate 
on the oath of the fhipper, that the Court can never 
admit fuch d priori certificates to be any proof of the 
real property. 

But there is a preliminary quettion which may 
make this difcufTion of property unneccflaryj the 
nature of the cargo may perhaps decide this cafe : 
it is afferted to be '^ a cargo of fhip timber going to 
'^ an enemy's port of naval equipment j" and under 
this defcription to come under the charafber of con- 
traband. This I confider to be the corredk law of 
nations, notwithftanding fome relaxations which may 
occafionally have been allowed. 

But befides the general law of nations, there is aa 
exprefs treaty between this country and Denmark: 
which declares, ^^ that (hip timber, fir planks except- 
*« ed, (hall be deemed contraband/' — ^With refpeft to 
the true charaAer of this timber, and the fair applica- 
Qon of it, I do not fcem to be in poire(rioa of fufficient 
13 fafts 
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fafts to govern my dccifion ; I Ihall therefore refer 
it to the principal perfons employed in making re- 
pairs for (hips or vcffels belonging to government 
at Tarmoutb^ where this cargo lies, to certify their 
opinion, whether this is properly (hip timber .j if there 
arc no fuch perfons at Tarmouth^ the opinions of rc- 
fpcftablc (hipwrights there muft be taken upon it 1 
and the Court will judge upon their report of its* 
nature and quality. 
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THE STAADT EMBDEN, Jacobs Matter. 

rpHis was a cafe of a (hip which had been a prize 
"'' (hip taken from the Englijh^ and carried into 
Cbriftian/und. A pretended (ale had pa(red there, 
arid the vcflTcl was retaken on a voyage from Riga to 
Amjlerdamy laden with deals and mafts. 

A claim was given for the (hip, as the property 
of Mr. Bowerman of Embden ; and for the cargo, as 
the property of merchants of Riga. 

For the Captor^ tbe King^s Advocate and Croke — The 
property of the former Briti/h owner has never beeh 
diverted. The transfer, which is pretended to have 
paflfed, appears falfe and fiftitious under the particuhtr 
fafts of this cafe ; but even on principles of law it is 
null and void ; as the transfer of a prize veflTcl carried 
into a neutral port, and fold without a condemnation 
or the authority of any judicial proceedings. — But, 

were 
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were it ncccflary to difcufs the fafls, the fraudulent The 
nature of the transfer would fuHiciently appear from Embdxn. 



this circunnftance, that the fale paflfed under the di- 
region of the Bat avian conful at Cbrijiianfundi and Ij^i! ' 
the payment was made by bills drawn on Zuirmuller^ 
the perfon to whom the capturing privateer be* 
bngcd, , 

The C^//r/— That circumftance is decifive; I fhall 
trouble you no farther on the (hip. 

With rcfped to the cargo, it was argued, It con- 
fifts of naval ftores, bound to an enemy's port of 
naval equiprtientj and comes therefore under the 
character of contraband. 

For the Claimant of the cargo, Arnold — This cargo 
is at mod but of a mixed defcription, the deals mufl: 
at any rate be feparated from the mafts : but, fincc 
the modern practice has relaxed the ancient law, 
and allowed merchants to traffic with -the produce of 
their own country, although ferving for purpofes of 
war, the whole of this cargo is fnt ; for the articles 
were all of the produce t)f Ruffia^ and ihipped by 
Ruffian merchants, for their own account. On 
this point there is the authority of a cafe decided in The jonge 
the laft war; in which an attempt was made to Apfai^i^af 
confifcate fome hemp, the cargo of z Dutch fliip, and^ 
claimed as the property of a Prifffian fubjeft j it was 
thexe contended, that in order to entitle them to the 
indulgence of the relaxation, neutrals muft make 
thcfe exports only in veflels of their own country: 
the hemp was reftored however ; and that refiitution, 
on appeal, was afterwards confirmed. 
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The The King's Advocate replied— No diftinftion can 

em»kk. be made between the articles of this cafe^ becaufe 



' they arc all the property of the fame claimant t for, 
T;^!^ * although contraband articles may not efFe£t other 
innocent articles the property of a different owner, 
it contaminates every part of the cargo belonging 
to the fame perfon, and makes it fubjeft to con- 
fifcation. 

The cafe which has been cited on the other fide, 
goes by no means to the whole extent of this cafe $ 
becaufe there the veflfel was neutral ^ and in this cafe 
it would be necelTary to maintain, that a neutral may 
load contraband articles, if they are the produce of 
his own country, on board an enemy's veflcl ; and fend 
them even to a naval arfenal of the enemy, without 
moleftation. 

Judgment^ 

Sir JV. Scoit — ^This is a Britijh veflel, carried af 
prize by the enemy to Norway^ and purchafed, as it 
was pretended, on behalf of Mr. Bowerman. 

If we look to the origin of the tranfaAion, and 
trace the fteps of it, it will appear, I think, that this 
▼effel ftill continues the property of Zuirmuller, the 
owner of the French privateer. 

The matter fays, ** that he was fent by ZuirmuUer 
" from Amfierdam to Bowerman ;" ZuirmuUer there- 
fore is the firft mover in this affair. The ma- 
tter fays farther, « that he afterwards went on to 
•» Cbriftianfundy with a commiffion to purchafc this 
. ** veflel, and draw for payment on ZuirmuUer ; and 
*' that he cannot fwcar, he believes fuch purchafe to 
" have been truly made ;" I think I can fee in thefe 

half 
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half expreflions a very full confeflion of his belief ne 
that it was a fraudulent tranfaftion^ efpecially as embdbn. 



we find the other witnefs depoHng^ that they had 

heard the mafter fay " Zuirmuller was the owner.'* '^^It * 

This feems to have been the general underftanding. 

It does not appear that the vefTel ever went into 
the manageoient of Bowerman ; his claim therefore 
mpft be rejefted ; but the (hip muft be fold, and 
afier payment of one-eighth of the proceeds for fal* 
vage, feven- eighths muft be brought into the Court, 
dicrc to abide the event of any claim which may be 
given within a year, by perfons afierting themfelvei 
to be the former Britijh owners. 

^With refpeft to the cargo, there is no fufficient 
proof that it belongs to the Ruffians^ for whom it is 
clainned ; but if it did, it is contended to be of the 
nature of contraband ; and mod clearly the mafts are 
liable to be fo conddered, in the judgment even of 
the mod zealQus advocates of neutral commerce* 
As CO the relaxation in favour of the export of native 
produce, faid to have been fan6tioned by a deter- 
mination upon Pruffian hemp, in the cafe oi.Jonge 
Pieter^ 1 am by no means difpofed to confider that 
cafe as laying down any fuch univerfal principle. 

There have been many cafes in which native 
articles going to the enemy's ports on the account of 
inhabitants of the country which produced them, have 
been treated as contraband. In the famous cafe of 
the Med Good*s Hielp Soderbergy a cargo of pitch and 
tar, going on Swedijb account from Stockholm to Port 
Louis, was condemned s that condemnation was af- Adm. 1747. 
tcr wards confirmed by a folemn judgment of the Lords, junc 

Lords, 30' '750. 
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The Lords, and the ms. note which I have of that cafe, 

£mbd£n. eKprefsly dates it to have been condemned by the 



- Lords of Appeal, on the ground of contraband. 

1792$. It certainly does not aid the Rujfian clainfiant m 

this cafe, that the cargo is going to a country againft 
which his fovereign is exercifmg hoftility: that 
BjiJJia is in a (late of war with Holland^ is more than 
I can venture to affert, no declaration to that efFeft 
having formally announced it i and therefore, if this 
was a cargo of a perfedtly inofTenfive nature, on the 
account of a Ruffian^ it might perhaps be too much 
for this Court to confifcate it upon the ground of a 
trading with the enemy of his fovereign : at the fame 
time it is to be remarked, that Rujfia is the declared 
public enemy of the French Republic, the patronefs 
and ally of the prefcnt government of Holland i that 
the fleet of Rujfia is immediately co-operating with 
the fleet of Great Britain in the blockade of Amjier* 
dam ; and, though an auxiliary fleet is not of itfelf 
fufficient to make its government a principal in a 
war, yet where captures are made and prizes arc 
claimed by that auxiliary force, as taken from a com^ 
mon enemy ^ which has been repeatedly done in the 
prcfent 'Dutch hoftilities, it is not eafy to difcover 
the grounds on which the government to which the 
auxiliary fleet belongs can be confidered as entirely 
neutral,. 

Adverting therefore to all circumftances, confider- 
ing that this is a fliipment of naval (lores to a port of 
naval equipment under po(re(rionof the French^ and that 
Rujfia is engaged in declared hoftilities againft France^ 
1 (hall condemn this cargo as contraband, and I (hall 

make 
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make no diftinflion. — The ftatcment of the King^s 
Advocate is in my opinion the law of nations, 
upon this point. — To efcape from the contagion of 
contraband : the innocent articles muft be the property 
of a different owner (tf). 

I fhall therefore condemn ibe whole cargo. 



(«] Bjnierfifoei, through the whole of his 1 2th chapter, ftrongljr 
vindicates this principle, *' Sed omoino diftinguendum putem, 
** fin licit^ et illicitae merces ad eundem dominum pertiaeapt, an 
<( ad diverfos, & ad eandem omnes ra£l^ publicabuDtur, ob coji- 
•'tinentiain dt\i£iV*'^Bjnk. ^ J: Puk i. i. c.12. 
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THE MAGNUS, Sorensen Mjiften 

rpHis was a cafe of a (hip laden with coffee and 
* fugars, and taken on a voyage from Havre to 
Qenoa.— The (hip had been reftored as Danijh pro- 
perty, and the cargo had been referred to farther 
proof by flea and proof i on a claim given for Mr. 
p. Meriatij a merchant of Bajle in Switzerland. 

Judgment. 

Sir IV. Scott — This is the cafe of a neutral (hip 
deftined from Havre to Genoa. The principal que(^ 
tion arifing in it, rcfpefts the property of the cargo— 
whether it is to be confidered as belonging to the 
claimant ilf^m;/, or to fome perfons refident \n France, 

The sikount which the mafter gives of his know- 
ledge of th^ tranfaftion, goes a very little way : he 
fays, " his (hip was chartered by a perfon living in 
" France^ who told him, he took it up for the fervice 

"of 
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The '' of a Swifs merchant : but more than this he knows 

^^J^^^^^^^ €c nothing of the matter.*' The variation between 

fitv. loih, Melztid p. Merian, which the matter made in filling 

*^^' up the bill of lading, is, I think, not fufficiently ex- 

plained. 

This was the ftate of the cafe on the firft hearing ; 
and it was highly rcafonable to require farther proof 
of fome fort or other: the order which has been 
made, has given each party an opportunity of ftating 
his cafe in a dittinfi: allegation, and has called on 
him to fupport it by the bett proof the nature of 
his cafe can afford. 

Perhaps it would not be going too far to fay, that 
in Swi/s cafes it would not be unreafonable to require 
proof rather of a ftrider nature than what is ufually 
deemed fufficient in ordinary cafes between maritime 
nations : and I fay this only in reference to the (itua- 
tton in which the Swi/s fland^ in being obliged to 
trade chiefly through other countries, and often, as 
in this cafe, through the ports of the enemy. The 
privilege of carrying on trade in this manner^ in time 
of war, has been allowed to them in common with 
fome of the interior countries of Germanyj in con- 
fideration of the hardihip that they would fufiain, were 
they to be altogether rellrifled from becoming mer- 
chants, for the fupply of their own wants, or for the 
export of the manufactures and native produce of 
their own country. 

But neither of theie inftances will extend to fup- 
port the pretentions of this claimant. — He has gone 
much farther, he has been trading in articles of 
France, without a reference to. any wants of his own 
country i and he appears here only in the character 

of 
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of a general merchant interpofinor to carry on the The 

,? „ , . ^ ?, /. . Magnos. 

trade between France and Genoa with fecunty. 



I will not however at prefent nnake this a queftion, ^'"^ »oih, 



nor fay how far in a fair tranfaflion a Swi/s nnighc be 
allowed to ftand in the place of a French merchant, 
and trade in this manner ; ?t might, I think, be at- 
tended with fome difficulty to eftablifh fuch a pri- 
vilege, but at prefent I will fuppofe it to be allow-. 
able; it muft however on all fides be conceded, 
that on the faireft terms, fuch a trade would 
be expofcd to great fufpicion j and therefore wc 
may be juftified in requiring more than ordinary 
proof, 

-In this cafe, the proof that was required was of the 
mod folemn nature, by plea and proof; but I will 
fuppofe it had been ordered only in general terms; 
even then^ what fort of proof (hould wc have CKpefk- 
cd ? Not merely a teji affidavit ; confidering the dif- 
treffcd (late of the trade of France^ and the (hifts to 
which the French were reduced to carry it on, wc 
could not have been fatisficd with bare attcflations ; 
the correfpondcnce of the parties, the orders for pur- 
chafe, and the mode of payment, would have been the 
points to which the Court would have looked for 
fatisfatflion. 

In this cafe therefore, where proof of a more folemn 
nature had been ordered, it could not be expected 
that Icfs than ordinary proof would be received : plea 
and proof is an awakening thing — it admonilhcs the 
parties of the difficulties of their fituation, and calls for 
all the proof that their cafe can fupply. They (hould 
have proved the orders and the payment; thefe might 
have been fufficient; without thefe, all proofs of a 

VOL. I. . D fccondary 
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Tfce fecondary nature muft fail to give that fatisfadi^n 

which the Court is entitled to demand. 



iSTw. 7oth, Nor can the parties themfclves think us unreafon- 

ablc: aware of the juftice of thefe expcdlations, they 
have framed the firll article of their plea to give this 
information : it is pleaded, ** that Cirarde purchafed on 
•* commiffion for Meriani" but not a word of evidence 
is produced to fupport this aflcrtion; nor is the defc(fl in 
this material article in any degree counterbalanced by 
proof on the next great point, — the mode of payment. 
Payment to Girarde is not even alleged i but the 
explanation is, that payment was made by bills, 
partly on a French houfe, and partly on Merian; 
but when this point is ftill farther inveftigated, when, 
it is afked[> were thefe bills paid ? all the anfwer that 
we can obuin is merely argumentative ; *^ they muft,'* 
fay the witnefles, " have been paid, or the goods 
*' would not have been fcnr." In the fame evafive 
drain are our inquiries anfwered on the former point $ 
when it is afked, ** did Girarde purchafe thefe goods 
*^/(?r Merian?'' — " Yes," fay the witneffes, '' as we 
" have feen iy the books 2ix\d writings-^'* but where are 
thefe books ? and what are thefe writings that they can- 
not be produced ? The correfpondence bcwecn Merian 
and D'Orange is freely exhibited j but not, a word 
appears of all the tetters that mud have pafTed between 
Merian and Girarde. — D'Orange^ through the whole 
. of the tranfadion, appears but as a middle man.**'-^ 
The cafe, even if moft fraudulent, would have fup- 
plied this fort of proof, and mud have run nearly in 
the fame courfc. 

Indeed the defedls in this cafe are exadlly fimilar to 
Lord*, March tliofc that occufrcd in The ASlive^ Blair i a fufpicion 
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iri that cafe arofc, that Mr. Brown the daimanf*, The 

ivas but an inftrurticnt to convey the produce of the ^ 

French colonics to France. Much evidence was aw. aotb, 

produced, but it never reached the origin of the cranf* 

action : the fadl of purchafe was never prdved ; and 

in that cafe the defe<5t was dcenned fatal and coa- 

clufive. 

But it is faid in this cafe, the dtfeft/ arifes from the 
forms of our proceedings, from thofe rules of pradicc 
which refufe a requifition to examine witncflcs in 
France. 

This fexcufe would indeed be entitled to much 
attention^ were it a point capable of no other proof 
than the tcftimony of G/r^r^^ ; but there mud have 
been documents alfo to this effedt in the poflTcffion of 
the claimant : ^' he is dead,'' it is faid— but his books 
furvive^ and it is not pretended that they are de-» 
ftroyed. If the tranfaftion therefore was ever bot- 
corned in truth, as an adventure of confiderable value^ 
it mud; have been attended with all the forms of 
mercantile proceedings } it muft have appeared in 
Merian^ books* Till fome account is given of thcfe, 
it can be no caufe of complaint that we do not per- 
mit a party to rcfort to France^ for that proof which 
his own counting-houfe ought to fupply. 

Thus (lands the cafe on dcfcd of evidencej and 
condemnation, it is urged, muft neceffarily eniue. — 
Total dcfc6l of evidence is certainly, on the general 
rule^ a legal ground of condemnation, efpecially 
where the party has been indulged with the oppor- 
tunicy of fupplying the defcft. But it is always a 
painful thing to the Court to decide on mere defciVs; 

u 2 the/ 
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The they arife fometimes from ignorance, from negH- 



Macnus. 



gence often, or perhaps from accident. 



-Vov. 2oth, On mere defedV, it would hare been with great 

' pain that I fhould have proceeded to condemn fo 

Gonfiderable a mafs of property as is involved in thcfc 
caufes ; it would relieve me from this anxiety, to find 
alfo in addition to ihefe defefts^ fome affirmative 
proofs of fraud; I have therefore looked into the cafe 
with this view, and I think it is a cafe which will afford 
me that fatisfadion. Mr. Merian appears to have been 
a very young man, not eftablifhcd inanyhoufeoftrade 
till the commencement of the prefcnt war in 1793 ; 
he appears alfo to have been frequently in France: 
he muft have had opportuntities therefore of becom- 
ing acquainted with the diftreffes of French mer- 
chants, and their want of fome fuch afHllance as bisy 
to fcreen their trade. The extent of Mr. Merian'% 
mercantile engagements muft have been very great \ 
yet it is faid, as an escufe for producing no more 
witneffes, that he had but one clerk : and that this pe'r- 
fon cannot now be found : his books, however, as I 
have before obferVed, if indeed there were any books, 
muft have been preferved : there is befides no trace 
of any infurance. All thefc fufpicious circumftances 
fairly juftify me in looking to a former cafe, in which 
fomcthing has appeared rcfpefting this gentleman. 
In the cafe of ^be Molly before the Lords of Ap- 
(rf)Nov.2r, P^a! (tf), there was exhibited a certificate of Aiel 
«795- Merian the father, in v/hich he fwore, '* the property 

^* of the cargo in queftion belonged to his fon:" in 
this cafe the fame gentleman fwears, " he knows 
•• nothing of the mercantile tranfadions of his fon." 
' Thus 
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Thus ftands the whole cafcr. On a view of all thcfc 
fymptoms of fraud, in addition to dcfefts of evidence, 
I think I (hould be fully juftified in pronouncing it 
fubjeft to condemnation : I (hould ftill, however, feel 
relu6lant to condemn fo large a property, if I thought 
there were any means of obtaining farther inform- 
ation ; but I fear there are none. 

If the experience of the Counfel can furnilh any in- 
ftancc in which a fccond reference has been made for 
farther proof, after the caufe had undergone a trial 
of this nature by plea and proof, I fliould be glad to 
be informed of it: if the Lords of Appeal think they 
can go beyond the forms of this Court, and admit 
farther proof, I cannot fay I Ihould regret it^ but 
I fear I cannot make fuch a deviation from the 
eftabliflied rules of praftice. 

Condemnation -^h\M fui'pended to fearch for prece- 
dents on this point : Dec. 3. — condemnation final, 
DO precedents being produced. 
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THE AQUILA, Lunsden Matter. 

qpHis was a cafe of a (hip and cargo found derelift 
^ at fea : the deftination appeare to have been from 
Cadiz oftenfibly to Hamburgh -, but in faft, as there 
was great reafon to believe, to j^mjlerdam : the (hip 
had been reftored as Swcdijh property : the cargo had 
been condemned as unclaimed. 

The caufe now came on upon a referved point, rc- 
fpefting the title to the condemned goods i and the 
proportional merits of different falvors. 

D 3 For 
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Tk« ' For the original Finders^ Laurence and Swahey—s, 
The original finders in this cafe are not to be con- 



iviw.«7th, fidcred ftri(flly under the charafter of falvors: that 
term applies in comnr^on acceptation to calcs of 
a very difFerent- defcription. In cafes of falvagc 
there is no dercliftion of property : falrage con - 
fills in affiftancc given to friends, or in refcue made 
from an enenny, adlually in poffeffion : this cafe 
falls more properly under the principles^ of ge- 
neral law, and nnore efpecially under thofc rules 
of the civil law, by which a title in fuch things 
as are bcna vacantia^ is acquired by the occupancy of 
the firft finder. It appears, however, that under the 
ancient praftice of this Court, and as it is fubnnitted, 
under the true ruli of this country, goods found de- 
relift at fea, have been divided by nnoieties, between 
the finder and the crown : this praftice is fupporred 
by very ancient authority. Inquifition taken at ^een- 
borough^ anno 1375, 2d /^r/7, 45 Edward III. with 
additional articles entered in the Black Book of the 
Adnniralty, No. D. Art. 23(tf) and Tx{b). Alfo 
another ancient inquifition tranflated by Roivghton into 
Latin. Th^fc records feem to cftablifti a moiety of 
the thing recovered to be of right due to the finder, 
and forfeited only by concealment. 



(a) «« Item : foit cnquis dc toutes nth, vcfTeaulx, ou bateaulx 
'* qui fcnc trouvcz waif far la mer, done TAdiniral o'aeu fa part 
*• a iui due d'^fficc, c'«ft a dire, la moitie." 

(^) *' Item : pour prendre duement et reccyver ce que dc droit 
*• appariient a I'Admiral, de flottcfyn, wayf, deodant, getefyn, 
*' & wreck de roer ; ceHaiTavoir la moitie, et Tauue moiiic a 
« regard d'iceiles au trouvcurs, pcur leur travail.'' 

forms 
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The more ancient forms of prafticc in the Regiftrar's a<Jila. 

Book recognife this (hare alfo as a matter of right, ■■ 

After condemnation to the crown, a monition iflued '^*T^„T*** 

' 1793. 

againd all perfons in whofe poflefTion the goods re- 
mained, *« 10 bring the fame into the Regiftry, that 
*' they might be divided according to law between 
"the finder and the crown: ad cffeftum ut inter Decree, 7^/^13, 
" Dominum noftrum Rcgem ct eadem huic Curias *^^^' 
" prefcntantes juxta jura dividantur : et fi forfan 
" aliquis vel aliqui vendidcrunt vel vcndidit corum 
" aliqua, tunc ad introducendum mediam partem pro-» 
•* ventus, ad ufum difli Domini Regis." 

At what time this form ceafcd to be ufed, or whe- 
ther the ancient pradlice was over-ruled on argument 
or not, nowhere appears; but notwithftanding an 
alteration may have taken place in the forms of the 
Court, and the proportion of a nnoiety may not in 
later times have been decreed dejure\ it has ftill 
continued to be the favoured proportion, and the ex^ 
ceptions 10 it have been but very few. With refpeft 
to the fecond claimants, they can have no claim as 
finders ; they cannot pretend to be confidered as 
falvors : whatever remuneration they may deferve, it 
muft be given to them in the nature of payment for 
labour and fervice ; they cannot participate in the 
higher claims, which, it is fubmittcd, have been ac« 
quired to the firft occupants in this cafe on other 
grounds. 

Arnold and Sewely for the Crew of the fecond VeJfeU 

For the Crown, the King's Advocate — The pre* 
tenfions of the original finders in this cafe are wholly 
unfounded. Whatever may be the title by occu- 
lt 4 P^ncy 
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A<JiLA. pancy in a ftarc of nature, it can have no place here : 



the law of this country has long ago aflSgned the pro-- 
'^^798!''* P^''^y ^^ goods fo fituated to the crown. It is an 
axiom of law fo clear, and cftablifhed by ancient 
3 Bd-w. I. e. 4. ftatures, that it is unneceffary to enter into any argu- 
w.a.f.ii. j^gj^j jQ fupport it: the claimant indeed will not 
venture to aflert a diftind legal property in ihefe 
goods ; but it is infinuacedj that there is a certain 
proportion • of reward, fo ^ftabliflied by praflice, 
and fo fixt as a rule, that if it is admitted, it mud 
produce the fame efFeft. But no traces of this 
praAice can be difcovered later than the times of 
Charles II. The forms of prafticc that have been 
cited are of that reign. The extradt which has been 
relied upon, is from a fcntence in the year 1683* It 
cannot be denied that an alteration has taken place in 
pradlice fince that time ; for a variety of precedents 
may be produced to (hew that a different rule has 
prevailed during the prefcnt century, by which the 
reward "has always been apportioned to the merits of 
each feparate cafe : indeed, an indifcriminate fixt pro- 
portion would have in it fomething of abfurdity. It 
is fubmitted, therefore, that it is under this reformed 
pradice, that the Court will exercife its difcretion on 
the particular fcrvices of the fevcral claimants in the 
prcfent cafe. 

Judgment. 

Sir IV. Scott — This is a cafe of a (hip and cargo 
found derclidt at fea, and certainly it is a cafe of legal 
derelift; for it is by no means necefTary to con- 
ftitutc dereliftj that no owner (hould afterwards 

appear^ 
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appear. It is fufficient if there has been an abandon- a<J^!a. 

mcnt at fca by the mafter and crew, without hope of — ^ 

recovery : 1 fay, without hope of recovery ; becaufe ^^'-Jliy 
a mere quitting of the (hip for the purpofe of pro- 
curing affiftance from (hore, or with an intention of 
returning to her again, is not an abandonnnent. 

Sir Leoline Jenkins defines derelidls to be, " Boats 
*• or other vcffels forfaken or found on the feas 
** without any perfon in them: Of thefe the Admi- 
" ralty has but the cuftody, and the owner may 
•* recover them within a year and a day C^)/' 

This cafe, therefore, is to be confidered as derelift; 
and in that form the proceedings were originally com- 
menced againft both the (hip and cargo: the (hip 
has been claimed and reftored : the cargo has not 
been claimed; but there was reafon to cxpefb an 
owner would appear, as there were papers on board 
defcribing it to be the property of a neutral owner. 
Some fufpicions occurred, however, that it was in 
fadl the property of an enemy ; and under thcie cir- 
cumftances it became expedient to proceed againft it 
as prize, for the purpofe of meeting the prctenfions of 
the oftcnfible neutral owner, and of bringing the ex- 
amination of his claim, where alone it could be pro- 
. perly difcuITed, into the Prize Court. Thefe meafurcs 
were highly nece(rary, and therefore no objedion can 
juftly be made againft the mode of proceeding, which 
has been purfued in this cafe on behalf of the crown. 

It has been contended, that this being a cafe of 
derelift, is therefore not a cafe of falvage; and a dif* 
r.ndion has been made, as if falvage was one thing, 

{/) Life of Sir LiQlim Jtnkint, vol. i. p. 89. 

and 
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The and dcrelift another : but I muft obfcrvc, that the 
parties thcmfelves, in the vtry outfet of the cafe. 



ifcv. 27th, alleged themfelves to be falvors, and prayed to be rc- 
'^* * warded \n that charaftcr. This diftindtion, therefore^ 
is not very confiftent with their own plea. 

It is farther argued on the fame principle, that it 
is the property of the goods, and not a nnere title to 
reward, that has been acquired by thcfe finders by 
right of occupancy ; and it has been attennpted to fup- 
port this demand by various citations from the civil 
law. It is certainly very true that property may be 
fo acquired : but the qucftion is, to whom is it ac- 
quired ? By the law of nature, to the individual 
finder or occupant. But in a (late of civil focicty, 
although proper«^y may be acquired by occupancy, it 
is not neceflfarily acquired to the occupant himfelf 5 
for the pofitive regulations of the State may have 
made alterations on the fubjefl ; and may, for reafons 
of public peace and policy, have appropriated it to 
other perfons ; as, for inflance, to the State iifclf, or 
to its grantees. 

It will depend, therefore, on the law of each country 
to determine, whether property fo acquired by occu- 
pancy, fliall accrue to the individual finder, or to the 
Sovereign and his reprefcntatives ? and I confider it 
to be the general rule of civilized countries, that what 
is found derclift on the feas, is acquired beneficially 
Depom-Mirii, for the Sovereign, if no owner (hall appear. Selden 
lib. I. c. 14. j^y^ j^ j^^^ ^^ ^ ^jgj^^ annexed to fovercignty, and 

acknowledged amongft all nations ancient and 
Lib. L c. 7. 10. modern. Loccenius mentions it as an inconteftible 
Lib. iv, tit. 9. right of fovereignty in the north of Europe. Falin 

afcribes the fame right to the crown of France \ and 

fpeaking 
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fpeaking of the rule in France^ that a third (halLbc '^^^ 

given to falvors, in cafes of (hipwreck, exprcfsly ap- 



« 



plies the fame rule to derclifts, as (tanking on the ^''^- *7tb, 
fame footing. In England this right is as firmly 
cftabliflicd as any one prerogative of the crown : I 
have already adverted to the authority of Selden, — In 
fonoc manufcript notes, which I have of a very care- 
ful and experienced pradlifer in this profefTion, Sir 
JB. Simp/on, he fays, " By Marine Law the Lord 
** High Admiral has the cuftody of derelicts found ac 
** fea : if no owner appears they become perquifitcs 
" of Admiralty : the finder can have no property in 
•* them ; only a reward for his trouble, in preferving 
" them J if no owner appears, or if the claimant can- 
" not prove his property, the falvors have not acquired 
" any right in the thing found, but they mud be fatif- 
^' fied for their expence and trouble from a fale of the 
" (hip and cargo." — And indeed in the very cafe 
for which I am indebted to the induftryof Dr. Swabey^ 
the title of the crown is fully recognized. 

But another qucftion is darted : whether, although 
the crown is allowed to have the exclufive right of 
property, in cafes where no owner appears, there is 
not an univerfal rule that gives to the finder, in aH 
cafes alike, without regard to the degrees of merit or 
fervice, one moiety of the thing preferved ? We fliould 
certainly not be very defirous to find fuch a rule; 
nor could we wi(h to reduce to one dead level the 
yarious degrees of merit that muft perpetually oc- 
cur, according to the particular circumftances of each 
feparate cafe. — If there was fuch a rule, however, it 
would be my duty to obey it ; but I can find no fuch 
rule in the general maritime law : I have looked into 

the 
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A ^Vl ^^^ books on this fubjeft j in The Con/ulato delMare^ 
% and in other books, I find no fuch rule : I ^ find no 

^'7 T*^ ^^^^ ^^^^ cftablifhed by the pradicc of other European 
nations. 

By the citations which have been made from the 
Black Book of the Admiralty, it does indeed appear 
that anciently the divifion which ufually took place 
between the Lord H'gh Admiral and the finder of 
dereli6l, was by moieties; and the papers to which 
my attention has been called by Dr. Swaiey, do fhew 
fomeihing of a continuance of fuch a rule down to 
the time of Charles II. — It appears from thofc papers, 
that the whole was condemned as of right to the 
king, and half was afterwards given to the finder. 
There ftill remains (bme ambiguity, however, in what 
manner this fliare was given; whether in conformity 
to a general rule then conceived to be binding, may be 
doubted : though I am inclined to think it was. 

In later cafes, however, I find no obfervance of any 
fuch rule. In 1777, there was a cafe of confidcrablc 
merit, in which Sir G. Hay gave only a third. In 
1779, ^here was another cafe of a bag of money found 
in the fea, of which three eighths were given. A cafe 
has been cited by the Advocate of the Admiralty, in 
which Sir ff^. Wynne^ then King's Advocate, and the 
then Advocate of the Admiralty (ti), recommended it 
to the crown to allow a moiety j but I do not under-* 
Hand that opinion to have been given in conformity to 
any pofitive or prevailing rule. — " It appears to us," 
fays that opinion, " that the falvors are entitled to a 
** moiety for the merit which they have had in this 

(*) Sir JF. Scou. 

*' tranf- 
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'«" tranfaAion." By thcfe words they evidently ap- t*j« 

pear to have taken their mcafurc not from any precifc 



role, but from the particular circumftances of the cafe, ^«* ^7'^» 

and imply therefore a denial oftheexiftenceof any ex* 

prcfs rule at that time, — The notes of Sir E. Simp/on, 

which 1 have before cited, prove that he knew of no 

fuch rule ; for after faying, ** In fuch a cafe it be- 

•• comes a perquifite of Admiralty ;** had there been 

fuch a rule, he would naturally have added : nor, as 

the words now (land, " The Jalvors mufi be fathfied 

^ for^ their expence and trouble i but the falvors Ihall 

*» take a moiety:" he therefore had no knowledge of 

fuch a rule. 

On a view of the whole argument, and looking at 
the lateft praftice of thefe. courts, I am of opinion 
that there is no fuch rule : it may have exifted, and 
become obfolete. Many alterations in pradlice we 
know have taken place fince the compilation of the 
Black Bo jk of the Admiralty i and perhaps there 
may have been a change on this point. If fuch a 
rOle ever exifted, it is become obfolete 5 and as there 
is nothing reafonable in the principle, that (hould in- 
duce us to wi(h for its revival, I (hall pronounce the 
falvors not to be dejure entitled to a moiety : but 
applying the difcretion of the Court co the circum- 
ftances of this cafe, I Ihall decree to them two- fifths 
gf the cargo faved. 

The next confideration is, who are the falvors ? 
and in what proportion is the reward to be dlftributed 
amongft them ? — There arc three different parties; the 
crew of a fmall veffel who firft took pofleffion, ten in 
number^ the crew of another fmall vcflel coming to 

the 
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^ The the affiftancc of the former, three in number ; anc^; 
thirdly, a gentleman, a magiftrate, who interfered rn 



iviw. 2|ib, a ]ater ftage, and wilhes to be confidercd as a falvor* 
With refpedt to the two former parties there can be 
no doubt, they are both entitled : but it is contended 
on behalf of the firft fet, that they arc the only falvorsi 
and that the fecond Ihip's crew ought to be paid only 
for afTiftancc and labour ; but not as ialvors. On the 
other fide,* the fecond crew demand to be placed oil 
an equal footing with the firft. In my opinion the 
juftice of the cafe lies between the two pretenfiofts : 
I think the fecond crew gave afljftahce very material 
in its effcfts, but of a fubordinare nature} I (hall 
therefore confider them as falvors of a fecond clafs, 
afting under the diredlion of the firft, and decree thenn 
to take but half ftiares. 

I come now to examine the pretenfions of the 
magiftrate ; and I can try them only by his own affida* 
vit, as there is no other evidence which takes any 
notice of them : I do not remember any cafe in which 
a magiftrate a£ling in difchargeof his public duty has 
demanded to be confidered as a falvor ; and therefore 
I do not much wonder at the diffidence which has re- 
ftrained this gentleman from giving in his claim 
till a very late hour : this however is certain, that if a 
magiftrate ading in his public duty, on fuch anocca^ 
fion, fhould go beyond the limits of his official duty^ 
in giving extraordinary afllftance, he would have an 
undeniable right to be confidered as a falvor^ it wiU 
be therefore neceffary to inquire what has been the 
extent of this gentleman's fcrvices : if they amount 
only to the ordinary difcharge of his duty, I (hall be 

difpofed 
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difpofcd to leave him to the general reward of all , '^he 

1 -n I r • n- • r\- A Quit A. 

good magillrates, the fair ellimation of his country- - • , 

men, and the confcioufnefs of his own right conduft, ^^"^^ ^7 *»» 

Now I do not difcover any peculiar vigilance or 
adlivity in his coxidufl on this occafion: the firfl: 
finders fent to him to inform him of the ficuation of 
the vcfTcl, and offered to put it into his pofltffion \ fo 
far he is only paflTivc : but he goes on to (late as an 
eminent fcrvice, " that he fent fifteen men, under the 
** obligation of an oath, which he adminiftered to 
" them, to affift j and that by their exertions the 
<< (hip )vas righted in the harbour ; and two hundred 
*^ perfons who had come down,'* as it is faid, *' ac- 
** cording to the cuftom {a) of that coaft, for plunder, 
" were driven off.'* 

Now 



(«) The b%rbaroaf pradlices of Individ ucls on a remote coaft 
require no comment ; bat it is a matter of furprtfe to fee chat 
owners under this diftrefs (hould ever have met with obdru^ion 
in the recovery of their property, from the claims and preceniions 
of hatts. 

The laws of Rhodes are fappofed to have made wreck a fifcal 
perquifite, to the exclufion of the owner. SeU, Dom. M, lib. i. 
e, 25. and^ thefe laws being adopted as the mariclme laws of 
R$mef the f^me harfh principle prevailed amongfl the Romans, till 
Jmonittus [as it is generally beU) corrected it. Code xu tit, ^* 
In the later periods of the Roman empire it was again revived ; 
and on the di/ToIation of the Empire, wreck feems to have become 
a common perquifite of the State, in the maritime nations of 
Europe. Valin^ lib, iv. ///. 9. Vinntus on the In/l. lib. li, tit. I, 
art, 47. note 5, 

In England, Co early as the 3d of Edw- i. r. 4. a dillindion was 
made,' referving wreck to the crown only where no man, cat, or dog, 
that is, no living creature efcaped; and in cafes where it was noc 
claimed within a year and a day. Thefe animals have been long 

confidered 



48 CASES DETERMINED IN THfi 

A V""^ A ^^^ ' ^'^^ '^y* ^^^^ ^^ * magiftratc was aware 

that fuch a barbarous cuftom prevailed in his neigh* 



Nov.ijth, bourhoodj it might have occurred to him that his 
prefence was requifitc on fuch an occaffon. The pre- 
fence — the eye — the voice of a magiftrate avail 
much. It does not however appear^ either that he 



confidered as *' put only for eztmples; ftiitis^oow held* that noc 
*^ only if any Jiving creature efcape, but if /np^T c^n be madf of 
*' any of the goods or lading which come on (hore, they (hali njot 
*« be forfeited as wreck." Bl. Ccm. 6. i. c* 8. If fo, the teclipical 
diflin^lion feems to be done away ; arid there can be no dilFierence 
between things ivreeked and goods difpofeflfed by ftranditf^ Or 
Other accidents of the fea : with refpcA to thofe, the i % 4nm^/t. a. 
€.\%. made perpetual by fiat. 4 Gto. i. r. 12. removes the old 
limitation of time for claiming, by direding the goods to be fold 
at the expiration oi a year and a day, and the proceeds to be de- 
pofited in the Exchequer lo^ any owner that (ha^l appear aad 
make fufficient proof. The 26ih of Ceo. 2, c, 19^ makes it a 
capital felony to deal from ihips in diftrcfs, whether wreck or 
no wreck ; thefe datutes feem to afFord as much piotedlion to 
property in this calamitous fituation as law can give. 

In France it was not without a longer flruggle that this fimple 
and moft obvious duty of humanity was eUablilhed :, fo late as the 
reign of Hen, II. a memorable inftance occurs. The embaiTador of 
the Emperor of G/r/Mffy claimed two veiTels, wrecked on the coafi 

* of France, for the Emperor, and received an anfwer from the Coa* 
ftable Mcntmcrenci, ** That they were the perquifite of thexrowa 
•* of France J* And again, " Itajoainvalttit/' UysBodin^** utnc 
** Andreas quidem Doria quefius fit, de pavibus ia litore Celttco 
•* ejedis, ei a prapfcdto Clajps Gallia direptis." yalin^ lib, iv. ///. 9. 
It does not appear how foon the right of the owner was again ad- 
mitted in France (for it had been before recognized in former 
ordinances) ; but Valin thinks the claims of owners have met 

' with no oppodtion from the State fmce the ordinance of 1584. 
It is fcarcely neceflary to add, that t\tty humane proviiion ta 
made for the alleviation of accidents of this nature, in the excel« 
knt marine ordinances of Louis the XIV. 
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attended, or that he was prevented by unavoidable The 

accidents from attending. As he did not attend, I * v^^^* ^ 
think there was reafon enough to fear that thofe i\^ev.i7tb, 
fifteen men might conform to the barbarous lex loci^ '^^ * 
enforced as it was by a multitude of two hundred 
perfons ; and that they might think much more of 
the plunder they could take, than of the oath which 
they had taken. However, it does turn out, by great 
good luck, that thefe fifteen men put to flight the 
two hundred.*--'! own, I fee more good fortune id 
the event, than prudence in the meafure that was 
puruied : at any rate the fifteen men muft be paid 
* very liberally for their affiftance. 

A fecond plea of merit advanced on the part of 
this gentleman is, that he fent notice to the Swedifi 
conful, and to LlcyiTs Coffce-houfe : fo far he afted 
with great propriety; — perhaps more might have 
been done. It is fit a magiftrate (hould know that, 
when a (hip comes into port in the condition of this 
veflfcl, there arc interefts of the Crown which, on 
behalf of the public, it is his duty to protefl. No« 
tice fhould have been fent alfo to the officers of the 
Crown* 

Upon the whole, commending this magiftrate (ot 
what he did, but thinking that he might perhaps have 
done more, I am not auihorifed to pronounce that he 
is a falvor in this cafe — nor entitled to atiy (hare of 
the falvage, which 1 decree to be paid to the other 
parties (n). 



(a) Tbe value of the ihip, cargo, and freight, imountcd to 
ibottt 1 2,000 /• 

^ Vol. I. s 
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THE SANTA CRUZ, Picoa Matter. 

npHis was a cafe of a Portuguefe vcflel taken by the ' 
•* Frencby and retaken by Englijh cruifers, after being 
a month in the pofTiefTion of the enenny : it was the 
leading cafe of fcveral of the'fame nature, as to the ge- 
neral law of recapture between England SLtid Portugal. 

For the Captors, the King's Advocate and Law-^ 
rence — This is a cafe of a Portuguefe veffcl taken by 
the French on the ift o( jiuguft, and retaken by 
Englijh cruifcrs on the 28th. The French had fent* 
away or deftroyed the papers, fo that there did not 
appear fufficient proof of the property j but all in- 
quiry upon that point was fupcrfeded by a confidera- 
tion of law. In the opening, on a former day, the 
whole cafe was diftindlly placed on the authority of 
the decifion in the San lago ; and the principle of 
reciprocity which determined that cafe was fo readily 
admitted by the Court, that the parties were im- 
mediately referred to produce evidence refpefting 
the law and pradlice of Portugal on the fubjedt of 
recapture : the principle of law therefore muft be 
held to . be cftabliflied : the evidence of the faft is 
now before the Court. On the part of the captors, 
it confifts not of ordinances and expoQttons of or- 
dinances, but of a£ts which no argument can afFeA : 
they appear in the preceedings of the Court of 
JPortugal^ on two Britijh fliips, ^he Anne and The 
Endeavour, which coming out of the hands of the 
French into the poffeflion of Portuguefe fubjedls, were 
claimed for the original owners, but were condemned 
as lawful prize. 

Co 
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On thcfc grounds, on the authority of the law of 
Portugaly it is fubmitted, this vcflfcl muft be con- 
demned to the Britijh captor. ^I'^n^* 

For the Claimant, Arnold and Sewell — This is a 
cafe which rcfpefts the property of an ally, recaptured 
from the cooimon enemy ; and the queftion is, why 
reftitution fhould not pafs to the original proprietor ? 
On all general reafoning, and the principles of com- 
mon equity, it is a demand that feems to admit 
of no oppofition ; but it is ftill more ftrongly fup- 
ported by the ancient law of Europe, and the daily 
praftice of thefe Courts : in refpeft to the time when 
property is to be deemed converted by capture, 
the ancient law ol Europe {Confol.delM. c. 287. Bynk. 
^ J. P. lib. i. r. 4 Gf 5.) held, that a bringing infra 
prafidia was abfolutely neccflary to fortify the pof- 
feflion of the captor, and dived the original proprietor 
of his claim. Some nations have indeed, by later regu- 
lations, fubftituted a pofleffion of twenty-four hours 
as a date of fufficient fecurity, but it is an alteration 
which does not appear to be founded on any rational 
principle ; and what is of more importance to the 
prefent argument, it has never been admitted into 
the praftice of thefe Courts {a)\ for this country has 

ever 

(4) It ii afferced by Alhericus Gintilis^ b, i. c. 3. Hifp. Ad^. 
and repeated after him by Grotius, b. iii. c, 6./ 4. netty. that 
Engtamd was aihong the nations that had adopted the rule of 
t«vency-foar hoars ; bat it is qucftionable, whether this praAice 
ever prevailed here. So far b)ck as 1672, we have the teftimony 
of the then judge of the Admiralty, Sir L, Jenkinf^y thac he could 
find 00 traces of it in the earlieft pare of the laft century : his 
words will (hew, that it was not introduced during the Ufurpa- 
tion, nor acknowledged afterwards by him. 

B 2 Oa 
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The ever refitted the innovation, «nd adhered ftridlly to 



Santa Ckus. 



the old rule as a fundamental principle of its prize 

Dee, 7th, laW. 

*798- B-ut it may be faid, this prafUce (lands upon the 

regulations of our prize-adlsj the afts however but 
carry into cfFcft the principle of the old and general 
law; and were they even in this refpeft matters of 
novel inftitucion, whilft they prefcribe a law to Britifi 
fubjefls, they would create an equitable right for our 
allies to have the benefit extended to them ; and in 
fad the right to reftitution, on whatever grounds it is 
founded^ has always been acknowledged in the prac<- 
tice of this Court. 

In the prefent war, there have been many cafes 
relating to feveral of our allies, in which it has been 



On a cafe refeired to him by the King, he reports : ** In 
*< England we have not the letter of any law for our direflion; 
"only I could never find that this Court of Admiralty, either 
*^ before the late troubles or fince your Majefty's happy reiiora- 
<* tion> has in ihefe cafes adjudged the (hips of ooe fubjeft good 
^ prize to another ; and the late ufurpers made a law, in 1649, 
*^ that all ihips refcued, whether by their own men of war, or 
<* by privateers, (hould be reilored on paying one-eighth fa]vag% 
** without any regard to the time fuch (hip had been in pof*- 
'* feflion of the enemy, or to any other circum (lances, unlefs the 
** (hip taken were made a man of war by the enemy : and in that 
** cafe a moiety went for falvage, but the (hip was (till to be re- 
** ftored. Whether the nfurpers intended this as a novelty or 
<« an affirmance of the ancient cuftom of England^ I will not 
*' take upon me to determine, only I will fay, condemnation 
** upon the enemy V poire(Gon for twenty-four hours is a moderi> 
•• ufage/* 

In this cafe, the capture had been on the 7th, and the recap* 
tnre on the ixth oijunt 1692, but the (hip was reftcred* Li/t 
tfSir £.. Jniffis, vol. ii. page 770. 
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fo adjudged j there are fome alfo retattng particiitftrlf iW ^ 
to Portugal \ and others may be produced from the "" — *- 

earlieft parts of the prcfcnt century: m 1703, X^e D^.-nK 
Saint Catherine ; in 1707, The Blackifioii, both Portn^ 
gue/e veflfels, were reftored, on recapture, after having 
been many days in the pofleOion of the enemy, but 
never carried into port: in the prefent war, 7ke 
Memphis, The Minerva, The Joachim d^Alva, all 
Portuguefe veffcls have been reftored without oppo- 
fition; and fufHciently eftaUifh the law of this country 
to be towards allies, as well as towards Britijb fub- 
}e6ls, a law of reftitution on falvage. 

But between Portugal and this country, the rule 
has alfo been recognized and confn-nied by treaty : 
By the treaty of 1654, art. 19. the two countriet 
bind tbemfelves to '* reftore prize goods brought into 
" the ports of either by an enemy j" aind therefore they 
Inuft it fortiori be bound to. reftore in recaptures 
arifing front the operations of a joint and common 
war; il i^ftid however,- that thefc equifebfe pritife!- 
ples, tod the cttabliftied praftiee of this Court, muft 
now givtf pla^^ to a minute reciprocity — to an inquiry 
into t^ law ot Portugal j and into the fate of each 
individual cafe which has occurred bef9re the tri- 
bunals of Portugal on the fubjf ft of recapture -, and 
on this point, the whole argument refts on the cale 
of the San lago. But without impeaching the 
juftice of ihat decifion, it may be allowable to de- 
precate tHe application of it as a general rule of law : 
It was not fo pronounced; nor in that extent ; it re- 
fpeded a different country ; it is a Angle cafe^ and re- 
mains at prefent unfupported by any feries of de- 
cifijMs to eftaWilh the principle of it, to be an 

£ 3 univerfdl 
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Th« univerfal principle of prize law« — ?--Thc name and 

_, ^ , chara&er of England fccnn to require, that fuch a 

^*:-7th. country fhould adniinifter juftice by a firm adherence 
^^ to principles which it has itfclf apprpvcd, rather than 

by occafipnal references to foreign codes. The In*- 
convenience of reforting to the law of foreign coun- 
• tnes amounts in fome points of view almoft to an 
^bfurdity : we (hall have rather a medley of par- 
ticular cafes than a rational and confident train of 
legal decifions. Shall England take its *law frpn> 
J'unis or jUgierj? or (hall it be left, as fuch a prin- 
ciple may leave it, to the weakefl: and word governed 
ftate to give law to the reQ of Europe ? 

But even, in refpeft to the fad, which has beeq 
jmade the fubjed of ii^quiry in this cafe, the claims 
ant has nothing to apprehend : it is certified on the 
beft authority, on the authority of eminent Uwyers, 
and of the principal perfbns in the government of 
Pcriugalj that there was no law on the fMbjeA of 
ref^ptur^ in that counfry before the ordinance of 
December 1796. The judges of the Courts of Ad-: 
miralty make this declaration-, and further certify^ 
*^ that there had been no inftance in which recj^ptured 
*' Britijh property had been condemned in Portugal i* 
iM)d << that, confidering the pradice of England^ and 
** the treaty between the two countries, they (hould 
«* have reftorcd Britijh prpp^rty in a fimilar fituatipn/' 
Such, then was the ttateof the law of Portugal when 
the recapture was made. T(ic ordinance of December 
J1796, which declares (hips recaptured after a pof- 
feflion of the enemy for twenty-four hours to. be 
lawful prize, is in refpeft to thjs cafe an ex pojl faSIa 
law. If that ordinance is applied to the prelent 

cafcj 
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cafe, the later ordinance of May 1797. which di- Tb« 

Santa Cm^a* 

rcdls refticution, muft likcwifc be applied ; but it is ^ 

ftill farther obfervable on the ordinance of 1796, x)«»7th, 
that it relates only to the (hips and fubjefts of ' 
Portugal. 

A particular explanation has alfo been given of the 
circumftances of two cafes which have been cited 
on the part of the captors as a proof of the law of 
Portugal I and it appears, that in thefe the claimants 
failed of redrefs, the one by applying to an incompe- 
tent jurifdiftion, and the other by relinquifliing his 
claim. In the certificate of the judges, it is ftated, 
*^ that The Endeavour was carried before an in* 
** competent jurifdiftion ; that the decifion was found- 
" ed on wrong principles j and that there has been 
*' fince an order given for rehearing the caufc be- 
" fprc the proper Court.'* 

In TbeAnne^ the certificate gives this ftatementof the 
proceedings : " The Britijh matter had obtained an 
" embargo on the veffel, which, on application by the 
** Portugue/e matter, was taken oflfby the Secretary of 
" States the Britijh claimant then dcferted his claim, 
*' whiltthc was ttill entitled to bringit before the Court.'* 
The Secretary of State alfo certifies, " that the order 
** given by him to remove the embargo was not in* 
" tended to obftruft the claim, or prejudge the final 
*' decifion of the caufe.'* There is nothing then in 
cither of thefe cafes that can be admitted as proof of 
the law of Portugal as it is adminiftered by the pro- 
per courts : the judges of thofe courts declare, " there 
^* was no law by which they ftiould have con* 
« dcmned ;'* but " that they ftiould have rettored 
<^ Britijh property undec fimilar circumftances ^'* • 

£^ anci 
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The and this ftatement of the law has received additional 

, ■ ,' confirmation from the fubfequent aft of the (late ; 

i)<r.7tii. for fince the circumftances of the prcfent war^havc 
called for more explicit declaration of the laws of 
prize, all doubt has been removed from this quef- 
fion by an ordinance, which exprefsly direfts refti- 
tution of the property of allies on the payment of 
pne-fifth falvage. On thcfe confiderations therefore, 
of the equity of the cafe, of the laws and pradice of 
England^ and of the rules obferved in Portugal, the 
claimant ftands entitled to reftitution on the ac« 
cuftomed falvage. 

Tbe King* s Advocate and Lawrence in reply— Undtr 
the authority of the San lago it is now unncccfljiry 
to argue the rule of reciprocity. It will be fufficicnt to 
pbferve, that it was not laid down in that cafe as 
novel in principle, or limited in application : it ftand^ 
on a principle of natural equity, which muft ever pre- 
vail between parties adling freely in fupport of their 
own rights, and independent of any common control. 
The Judges themfelves recognife the principle when 
they fay, *' that looking to treaties, and the fraSlice 
*« of England^ they fliould have reftored/' In re- 
jfpeft to the treaty of 1654, it is clear, that it has not 
been confidered by this Court as applicable to decide 
the prefent queftion j for if it were fo, reference would 
not have been made for information on the rule and 
praftice of Portugal: it is a treaty which refers 
evidently to a ftatc of neutrality in one party, and 
therefore does not apply to the cafes of a common 
war. 

If it is to be applied by inference or conftruftion, 
^ the true meaning of an ancient treaty wilLbeft be 

fought 
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fought in the prafbice which has been obferved under i*^ 

it: it is attempted to confound principle with the /"^"^ '"'f 

evidence of faft, but the principle of reciprocity being ^* i^ 

eftabliftied^ the fadt only is own to be examined ; the * 

opinions and explanations of lawyerstcan avail nothing 

againft the clear h&^ that Portugal has condemned 

Britijb property under fimilar circumftances ; it is be- 

ikies obfervable, that thefe opinions and certificates do 

not aflert that there was no law, but that there was no 

pofitive law. In this doubtful (late of their law, the 

prafttce of the Courts of Portugal will be the beft 

guide. The public Court of Z.i/^0»> afting as ap* 

pears under a communication with the Cabinet of 

LiJbQHj have in two cafes adjudged Briti/h property 

<:oming out of the hands of the enemy to the recaptor ; 

on thefe grounds it is fubmitted^ this veflfel muft be 

condemned. — - 

The Courts after the argument in the Santa Cruz, 
defired to hear the diftinAions that were to be taken^ 
in favor of, or againd, the remaining cafes. 

On the Santa Reta^ taken on the X2th of March 
1797, and retaken on the 20th, it was argued for 
the captors, that fubfequent to the ordinance 1796, 
the law was (till dronger and more clear on this 
point than it was in the preceding cafe ; for that 
ordinance exprefsly declared all recaptures after a 
poffeilion by the enemy for twenty- four hours to be 
lawful prize. 

For tbe'CIaimsHt it was contendid^^Thtt the or- 
dinance of JD^r^m^^r 1796 related folely to Portuguefi 
cafes, and left the general law towards allies on the 
aocicDC footing i that the only operation which thi; 

ordinance 
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The ordinance could have was favorable to the claiov* 
SAyTACiTTg. ^^^^ ^^ jj fg|.ygd tQ prove chat the general law 

Bit. 7th, before that time had not led to condemnation. 
'^''^ In the remaining cafes, retaken after the ordinance 

of May i797> it was contended, that the government 
of Portugal having eftablifhed a general law, and aAed 
under it, was not at liberty to alter this rule during a 
war; that fucb changes were introduced from the 
fluctuations of their own views of intereft, and not from 
any fixed principles of juftice ; and therefore that they 
were fuch alterations as an ally was not bound to 
admit* 

Judgment; 

Sir ff^. Scoit-^Thck are cafc^ of Portugue/e Ihips 
or cargoes^ eight in number, which have been re- 
captured at different times by Britijb cruifers. 

As far IS the dates of the recaptures are material^ 
they ar^ to be. diftinguiflhed under three periods: — 
The firft veflcl was recaptured before the month qf 
December 1796^, when an ordinance on the fubjedl of 
recapture pafTed in Portugal: the fecond was retaken 
between the months o^ December 1796 and May 1797; 
when another ordinance took place, more exprefsly 
rcfpefting the property of allies recaptured from the 
enemy : the reft may be ftated generally, without 
farther diilindion^ to have been taken fubfequently 
to the 9th oi May 1797. — It is necelTary to diftin- 
guifh thefe dates, as it is faid the difference of date 
may afFed the application of the general principle^ 
whatever that may be, to the particular cafes. 

They are cafes of very confiderable value, of muck 
.importance, and of no mean difficulty in many re- 
fpe£ts i under a choice of cafcSj they are not fuch as 

I fhould 
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J (hould particularly wi(h to determine ; but they ^ The 
devolve on me in the regular courfe of my duty j 
and I am bound to decide them according to my D^.yth/ 
Qwn beft informed apprehenfions of law and juftice, *^^' 
of the general law of nations, as it has been under- 
wood and adminiftered in the Brifijh Courts of Ad- 
miralty. 

In the arguments of the counfel, I have heard much 
of the rules which the law of nations prefcribes on 
recapture, refpefting the time when property vcfts in 
the. captor; and it certainly is a qucftion of much 
curioQty, to inquire what is the true rule, on this fub- 
jt& i when I fay, ibe true ruU^ I mean only the rule 
to which civilized nations, attending to juft principle^ 
ought to adhere i for the moment you admit, as 
Emitted it mud be, that the praAice of nations is 
various, you admit there is. no rule oper^ing with 
(he proper force and authority of a general law« 
, .!( inay be fit there fhould be fome rulej^ and it 
might be either the rule of immediate pofTeflion, or 
the rule of ptrooftation and twenty-four *hours pof- 
feflion ; or it might be the rule of bringing infra 
frafidia \ or it might be a rule requiring an adual fen- 
tence of condemnation : either of thefe rules might be 
fufficient for general pradical convenience, although 
in theory perhaps one might appear more juft than 
another: but the fa^ is, there is no fuch rule of 
pradtice; nations concur in principle indeed, fo far 
as require firm and fecure pofTcffion ^ but their rules 
of evidence refpcding the poffeflion are fo difcord- 
ant, and lead to fuch oppofice conclufions, that the 
mere unity of principle forms no uniform rule to 
regulate the general praflice. But were the public 

opinion 
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The opinion of European States more diftindWy agreed^ 

iiTA ^^ ^^y principle, as fit to form the rule of the law of 

ihc. 7th, nations on this fubjeft, it by no means follows that 

^^^' any one nation would lie under an obligation to ob- 

icrve it. 

That obligation could arife only &om a recipro-» 
city {a) of praftice in other nations j for from tht 
very circumftance of the prevalence of a different 
rule among other nations,, it would become not only 
lawful, but necefTary, to that one nation to purfue a 
different condud: for inllance, were there a rulo 
prevailing among other nations, that the immediate 
pofieflion and tl^e very aft of capture fliould diveft 
the property from the firft owner, it would-be ab^ 
furd in Great Britain to a£t towards them on^a^nio^e 
extended principle; and to lay it down as a general 
rule, that a bringing infra fraftdin^ though probably 
the true rule, (hould in all cafes of recapture be deekifed 
neccfiary to diveft the original proprietor of his right i 
for the effed of adhering to fuch a^rtile would be gfdfs 
injuftice to Brittjh fubjeds ; and a rm)^ from whkh 



{a) This principle of reciprocity is acknowleciged as a necef- 
fary principle of prize law, by Valin : 

** Me feroir peofer, qae let allies qai aux terms de Doire 

" articlfy ont droit de riclamer leur effets reprii fur des piratci 
" par des Francois, ne doivent s'entendre que de ceux qui 
'* fttivent la meme jurifpradence que nous ; autrement, il n'y 
^ anroit pas de reciprocite : ce qot blefleroit Pegalite de joftice, 
*' q«e \t% Etats (e doi?ent les ons aux aotres." — Falim^ /. iti. 
$it. 9. art. 10. 

See alfo the fame principle adverted to in a cafe ariiiog oa 
the pradiicc of France.^ Life o/SirLw Jenkins, vol. ii« p. 744. 

grofe. 



HIGH COUJIT OF ADMIRALTY. ^1 

grofs injufticc nnift enfuc in praftice, can never be the The 

true rule or law between independent nations : for it _ 

cannot be fwppofcd to be the duty of any country to Av.7tb, 
make itfelf a martyr to fpeculative propriety, were ' ^ 
THAT eftablifhed on clearer dcnnonftration than fuch 
queftions will generally admit. Where mere abftratft 
propriety therefore is on one fide, and real praftical 
joftice on the other; the rule of fubftantial jufticc 
muft be held to be the true rule of the law of nations 
between independent ftates. 

If I am afked, under the known diverfity of prac- 
tice on this fubjeft, what is the proper rule for a 
State to apply to the recaptured property of its allies ? 
I Ihould anfwer, that the liberal an J rational proceed- 
ing would be, to apply in the firft inftance the rule of 
that country to which the recaptured property belongs. 
I admit the pradice of nations is not fo ; but I think 
fiicb a rule would be both liberal and juft : to the 
recaptured, it prefents his own confent, bound up in 
the legiflative wifdom of his own country : to the re- 
captor, it cannot be confidered as injurious. Where 
the rule of the recaptured would condemn, whilft the 
rule of the recaptor prevailing amongft his own 
countrymen, woukl reftore, it brings an obvious 
advantage; and even in the cale of immediate re- 
ilitution, under the rules of the recaptured, the re- 
capturing country would reft fecure in the reliance 
of receiving reciprocal jufticc in its turn. 

It may be faid, what if this reliance fhould be dif- 
appointed ?—Redrefs mud: then be fought from 
retaliation; which, in the difputes of independent 
ftaceSy is not to be confidered as vindictive retalia- 
tioQy but as the juft and equal meafure of civil 

VOL* X. B 7 . rctri- 
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The retribution: this will be their ultimate fccurity, and 

- it is a fccurity fufficicnt to warrant the truft. For the 

D€€. 7th, tranfaftions of States cannot be balanced by minute 

'^^ ' arithmetic ; fomething muft on all occafions be 
' hazarded on juft and liberal prtfumptions. 

Or it may be aflced, what if there is no rule in the 
country of the recaptured ?— I anfwcr, firft, this is 
fcarcely to be fuppofed ; there may be no ordinance, 
no prize adls immediately applying to recapture; 
but there is a law of habit, a law of ufage, a (land- 
ing and known principle on the fubjedb^ in all civilized 
commercial countries : it is the common praftice of 
European States, in every war, to ilfue proclamations 
and cdifts on the fubjcd of prize j but till they appear. 
Courts of Admiralty have a law and ufage on which 
they proceed, from habit and ancient pradice, as 
regularly as ihey afterwards conform to the exprefs 
regulations of their prize adts. But fecondly, if 
there (hould exift a country in which no rule pre- 
vails, — the recapturing country muft then of neccflity 
apply its own rule, and reft on the prefumption, that 
that rule will be adopted and adminiftered in the 
future praftice of its allies. 

Again, it is faid that a country applying to other 
countries their own rerpe55live rules, will have a prac- 
tice difcordant and irregular: it may be foj but it 
will be a difcordance proceeding from the moft exa6b 
uniformity of principle} it will be idem per diver/a.-^ 
It is afk^d alfo, will you adopt the rules o^ Tunis 
and yllgiers ? If you take the people of Tunis and 
Jlgiers for your allies, undoubtedly you muft ; you 
muft aft towards them on the fame rules of relative 
juftice on which you conduft yourfclvcs towards 

4 other 
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Other nations. And upon the whole of thcfe ob- , Th« 

,V. • , Sakta Ctcf. 

jeAions, u IS to be obfcrved, that a rule may bear , 

marks of apparent inconfiftency, and nevcrthelcfs i^ee.jth. 
contain much relative iicnefs and propriety : a regu- 
lation may be extremely unfit to be made, which, 
yet, (hall be extremely fit, and (hall indeed be the 
only fit rule, to be obferved towards other partie;i 
who have originally eftablifhed it for chemfelves* 

So much it might be ncccfTary to explain myfelf 
on the mere qucftion of propriety j but it is much 
more material to confider what is the adtual rule of 
the maritime law of England on this fubjed. — I 
underftand it to be clearly chis : that the maritime 
law of England having adopted a mod liberal rule 
of rcftitution on falvage, with refpeft to the re- 
captured property of its own fubjefts, gives the 
benefit of that rule to its allies, till it appears that 
they aft towards Britijh property on a Icfs liberal 
principle : in fuch a cafe it adopts their rule, and 
treats them according to their own meafure of juftice. 
This I confider to be the true ftatement of the 
law of England on this fubjeft: it was clearly fo 
recognized in the cafe of the San lagoy a cafe which Y^^^jui.^ 
was not, as it has been infinuated, decided on fpecial 
circumftances, nor on novel principles, but on 
principles of eftablifhed ufe and authority in the 
juriTprudence of this country. In the dircu(rion 
of that cafe, much attention was paid to an opinion 
found amongft the manufcript coDeftions of a very ex- 
perienced praftitioner in this profeffion {S'wE.Simfon)^ 
which records the praftice and the rule as it was 
underftood to prevail in his time. *' The rule is : 
'* chat England reftores, on falvage, to its allies ; but 
6 '^ if 
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saktTcrb* ^^ ^^ inftanccs can be given of Britijb property re- 
i ^' taken by theoi and condemned as prize, the Court 
^nl%^* " ^^ Admiralty will determine their cafes according 
*' to their own rule." 

I conceive this principle of reciprocity is by no 
means peculiar to cafes of recapture; it is found 
alfo to operate in other cafes of maritime law : at the 
breaking out of a war it is the conftant praftice of 
this country to condemn property feized before the 
war> if the enemy condemns, and to reftore if the 
enemy reftores. 

It is a principle fanfbioned by that great founda- 
tion of the law of England^ Magna Cbarta itfelf (^i); 
which prefcribes, that at the commencement of a 
war the enemy's merchants (hall be kept and treated 
as our own merchants are treated ia their country. 

In recaptures, it is obfervable, the liberality of 
this country outfteps its caution ; it reftores on fal* 
vage without inquiry, till it appears that the ally 
purfues a different rule: it may be faid, there may 
be inequality and hazard in this prompt liberality ; 
and we may reftore while the ally condemns ; and fo 
the fadb has been : for it is not to be denied^ that 
before the cafe of the San lago had introduced a 
more accurate knowledge of the Spanijh law, reftitu-^ 
tions of Sfanijh property on recapture, had pafled as 
of courfe; the more accurate rule however is that 
which I have laid down« 

(a) Art. 41. Omnes mercatores, &c. — £t ii fiat de terra contra 
90S gwerrina^ et fi tales inveniantur in terra noftra in prihcipid 
gwerre, attachiantur fine dampno corporum et rerutt, donee 
Iciatur a nobis* vel Capitali Jufliciario noftroi qaomodo mercatoret 
ttrre nofire tradentttr» qui tone inveniantor in terra coacra Boi 
gtferrina, et fi noflri falvi finti alii (aln fint in terra noftra. 

in 
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In the prefent ftate of hoftiliry (if fo it may The 

'SaKTA UBVXa 

be called) between America and Fra'^ce, the prac- - 

.ticc of this Court rcftores American property on its i)«. 7th, 
own rule, without inquiring into the praftice of .^* 
America: it afts on the fame principle towards 
Danes, and Swedes, and Hamhiirgbers, in the ann- 
.biguous ftate in which the rapine of France has 
placed the fubjefts of thefe governoients :— towards 
Portugal then undoubtedly a lefs liberal treatnnent 
would not be obfervcd : connected by long alliance, 
by ancient treaties, by mutual interefts and com- 
mon dangers, if Portugal forfeits the benefit of a 
rule which has been before obferved as a general 
rule, it can be only on this ground that the courts 
of that country have applied a different rule to the 
property of Britijh fubjefts. The queftion then for 
the Court to determine will be fimply this: Has 
Portugal applied a different rule to Britijh property 
taken by the enemy, and coming out of their hands 
into the poffeflion of Portuguefe fubjcdls ? 

But before I enter on this inquiry, it may be pro- 
per to confider the treaties that fubfxft between the 
two countries j becaufe if they have prefcribcd a rule, 
it will render all farther difcuffion unneceflary, A 
treaty, to which much reference has been made, 
thus ftrongly and emphatically expreffes the terms 
of union between the two countries : " Neither of the Treaty 1654, 
" confederates (hall fuffer the (hips and goods of the 
" other, or of the people of cither, which fhall at any 
** time be taken by the enemies of the one and car- 
«« ricd into the ports of the other, to be conveyed 
** away from the owners or proprietors; but the fame 
<< (hall be reftored to them or their attornies, pro- 
VOL. u f ^* Tided 
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Th« <f vidcd they claim them before they are fold or clear- 

"" " ed and pmve their rights within three months, 

Dfc.jth, " and pay the neceflary expences for prefervatioft 
" and cuftody." Now I have no fcruple in faying, 
this is an article incapable of being carried into literal 
execution, according to the modern underftanding of 
the law of nations ; for no neutral country can interpofe 
to wreft from a belligerent prizes lawfully taken (^a); 
but I think it goes a great way to prove the fpiric 
of the contrading parties : and I agree with Doftor 
jirnoldf that it goes the whole length of the prefent 
claim ; for fuch a treaty of alliance rs not a thing 
Jlrilfi juris, but ought to be interpreted with liberal 

(a) The notion of receiving redicution from a neutral power 
feems, fooo after this treaty, to have been found to be incon- 
iident witb the rights of Belligerents, as acknowledged by the 
law of nations; between the year 1666 and 16704 there it this 
report, among the letters of Sir L» Jenkins :— • 

" Theqoeflionin law is. Whether this ^^aiii/r, being brought 
*' into your majedy's port, ought not, on account of your majefiy 
'' being in amity with the Catholic king, to be refcued from' under 
*^ the power and force of his enemy ; und Jure po/iliminii to be re- 
<* Aored to his own. The law of nations, as it is at this day ob- 
** ftrved, feems not to pafs any obligation on your majefly (o 
'■ impart your royal protection unto one friend to the prejudice 
<< of another; this captor being ^*«rr belli, which is a very good 
*' title, in full and quiet poJeflion of his prize, and (b be was for 
'' a fortnigbt together at Port/mouth before he was difcovered» 
*' will take it for an a£i of partiality to have it now wrelled out 
*< of his hands and given to his enemies : whereas no man's con- 
«' dition is to be made worfe than another's^ in a place that it re- 
*' puted of common fecurity upon the public faith. Befides» the 
<' French ordinances do exprefsly provide, that leave begiirM to 
** all iirangcrs to depart thofe ports with fuch ^ti^t^ at they hip- 
" pen to bring in : it is the pradice oi Spain at this day^ and of 
*' all other ports that I can learn any thing of, in cafes of ncu* 
'* trality." U/e of Sir L. Jtnkim^ vol. ii. p. Jit^ 

rxpU<« 



HIGH COURT OP ADMIRALTY- 67 

explanations. — And although it may fccm to point ^ '*''»« 

. 1. , /Y r 1 . . 1 . , Santa Cftu«. 

more innnnediately to a itate of things in which one . 

of the contradling parties is neutral ; yet it would be ^^' t^^* 

ftrange to fay, that it binds the party to feize for 

the purpofe of reftitution, where there is no right 

of fcizure; but that it (hall not oblige him to re- 

ftore, when he has a complete right of feizure^ 

and has already adled on that right. — The treaty 

does therefore in its fpirit and meaning embrace the 

reftitution of property. 

But then again, I am to inquire. Whether Portugal 
has put the fame interpretation upon it ? for if 
that government has ufed a different interpretation^ 
that forms the rule which I muft follow : the cafe 
therefore upon the treaty comes exaftly to the fame 
queftiony as the cafe upon the law : what has Portu-- 
gal done? what afts are there, from which we may 
colleft the conftruftion which Portugal puts upon 
the law, and upon this treaty ? 

I come then to this important queftion on the 
faft t*— On the original papers and depofitions nothing 
appeared ; reftitution therefore would have pafl^ on 
falvage, according to what I have defcribed to be 
the law of England ; but the captors offered papers 
to (hew that a different rule had prevailed in Portu* 
lal with refpeft to Britijh property : in thig ftate of 
doubt, the Court ordered farther information, and 
♦proof to be produced, refpefling the law of Portugal 
on recapture, and by both parties Now the firft 
queftion is; Who is more particularly expelled to 
produce this proof? And it has been much prefTed 
by the counfel for the claimant, that the onus fro^ 
hndi liea 00 the rccaptors : it lies with thcm^ it has 
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The been faid, to (hew that Portugal ufcs a different rule; 

L or at lealt to raife a ftrong prefumption of that fact. — 

v^. T^h, But I am of opinion, that the recapcors have fuffi- 

ciently difcharged their duty to the Court, by the 

papers which have been produced. 

The onus probandi then (hifts : and it beconfies a 
duty on the claimants to exonerate then\felvcs from 
ihc prefumption raifed againll them,- and to (hew 
that their law is not fuch as the prima facie evidence 
of the rccaptors rcprcfents ic to be. 

They have befides great advantages in this re- 
fearch : the law and the country is their own : accefs 
is eafy to them, to the beft information. They have 
reafon to exped all that the diligence, the acuienefs, 
and the zeal of their countrymen can produce on 
their fide : but the captors mud hunt out a foreign 
law, through a foreign language, and with the aflift- 
lince of proftffors not much difpofed to promote 
their inquiries : the means are evidently unequal be- 
tween the parties ; and the means being unequal, the 
obligation is by no means equal : all defe£): of proof, 
jtherefore, mull prefs principally on the claimants ; 
from whom the Court is entitled to expeA proof of 
the fulleft and moft fatisfadlory nature. 

Ic has been aHced, What proof mud we produce? 
The quetlion admits of an obvious anfwer: In the 
iirft place the Court will expedt the text law, the 
cxifting, ordinances; now I think it does appear, 
that there are ordinances on the fubjedt which have 
not been produced : the ordinance of 1796 refers to 
an ordinance of the ye^r 1704, as the bafis on which 
ic was fri^oied; I have therefore a right to conclude, 
that this ordioaacQ b^s formed the fubllance of the 
♦a P9rtugueji 
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has been taken of it. — In the next place, information 

would be required refpe£ling the decifions which Decjth, 

have pafied on their own recaptures j and if none '^^** 

fuch can be found, a certificate to this efFc6t (hould 

be exhibited ; but there is no certificate : befides, it 

is, I think, fcarcely probable that there fhould not 

have paflfcd fome decifions on this fubjcdt previobs 

to December 1796 5 Portugal has been aftive in the 

war ; and the enemy has been adive on thofe coafts; 

recaptures muft have occurred j they mud alfo have 

been brought to adjudication, and the rule by which 

they have been decided would have been confidered 

by me as the law of Portugal. 

It might have been expeded alfo, that authorities 
even more immediately in point might have been 
produced, from decifions refpeding the recaptured 
property of allies : fome inftances cannot but have 
occurred previous to May 1797, when an edift iflued 
on that fubjcft. Three cafes have occurred within 
three months after the edid, and afterwards many 
more ; and it is fcarcely probable, that fo many 
fliould have happened after that time, and none 
before. — It has been fuggefted, that the records of 
Portugal are not fo kept as to furnifh a ready anfwer 
to fuch inquiries ; but I cannot admit an excufe fo 
difhonourable jo the tribunals of that great country : 
there is therefore a dcfcd of evidence, for which 
no fufficient reafon has been given on the part of the 
claimants. 

After this (latemcnt of the reafonable expedationsof 
the Court, let us now fee what evidence has been pro- 
duced: it confifts of many documents, of which fome 
muft immediately be difmifled, as of no ufe or autho* 

yoi, I. ♦ f 3 rity 
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The rity in this cafe : of thcfe, the firft is a certificate from 

_ the Portttgue/e minifter plenipotentiary at this r^otirt. 

^'^•j^ As far as charafler truly honourable both in pub- 
lic and private life, can give weight to aft opinion ; 
as tar as a conviflion, that the party delivering that 
opinion delivers the fmccre and unbiaffcd perfuafion 
of his own mind, can influence me to refpeft it; 
this opinion mud command the grcatcfl: atten- 
tion J but the whole weight of this opinion is con- 
fined to thefe confiderations : for it is to be remem- 
bered, that the Chevalier d^Almetdh is not a profeflbr 
of the law, but a diplomatic charader; and therefore 
incompetent to inftrufl us in qr»ePJons of law. 

Another paper which 1 fhall difmifs alfo, is an 
opinion of Mr. La Sylva htpoo^ defcribed lo be a 
, lawyer of confiderable eminence in his own country. 
Upon this opinion many obfcrvations have been made, 
and more particularly on the impropriety, with which 
it undertakes to explain to us the Britifo laws of 
recapture; whilft it almoft pleads ignorance of the 
Portuguefe laws on the fame fubjed. It is fcarcely 
neceflary to obfcrve, that the reprcfcntation which it 
gives of cur law is eironrous; it is, befides, very 
deficient in the prelirrinary circumftance which can 
alone give credit to ir, or even make it intelligible to 
us J for it is not accompanied by any ftatenrrent of the 
queftions that were adJreflrd to this gentleman : he 
could fcarcely have imagined that the Briti/h Court 
of Admiralty would apply to Poriugue/e prokffbrs for 
informarrun on Britijh law; and we are at a lofs to 
" conjedure, in what view he could fuppofe we (hould 

derive any knowledge of the law of Portugal from 
fuch an opinion: it vould perhaps therefore be but 
due civUity to the reputation of this gentleman, t6 

conflder 
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confider ic as an opinion haftily obtained, on an im- The 

pcrf ^ rcprefcntation of the cafe; and under this ^*'^^ 
character, as it can avail nothing in point of authority^ Dec. ^\^ 
I would recommend it to ihofe who may have to *^^ ' 
argue this caufe again, if it Ihould go to an appeal, to 
difmifj this paper wholly from the cafe. 

The laft paper which I (hall difmifs is, the cer- 
tificate of Mr. Najh^ a reputable merchant of this 
town : this paper relates fomcihingofa tranfadlion that 
has happened to Porfugueff ms^Acrs accepting from the 
enemy, by donations, (hips taken from iht Port ugue/e^ 

" The enemy had captured a number of veffels, 
*' fotne Por/iigue/ej fome Engli/b; and willing to dif- 
", encumber themfelves of their prifoners, they gave 
" to the Portuguefe and Englijb mafters jointly, one of 
" the Portuguefe (hips : on carrying their prefcnt 
*' into Portugal, thefc perfons are reprefented to have 
•' been feverely treated, and to have been imprifoncd 
." by the Government." I am at a lofs to underftand 
this account, when I recolleft the cafes of 'J be Anne 
and The Endeavour ; unlefs I am to fuppofe, that 
this feverity was pradbifed on them fubfequently to the 
laft ordinance, which pronounced fuch donations null 
and void ; for otherwife I muft fuppofe, that dona- 
tions of Portuguefe property were confidered void, 
whilft (imilar donations of Britijh property were held 
to be perfeflly good and valid : the fame paper in- 
forms us farther, " that the Portuguefe mafters re- 
*' mitted to England, to the captains of the Englifh 
** veflTels, a part of the proceeds as their (hare of the 
" donation:*'-— I am foiyy for it; becaufe the pro- 
perty belonged not to either party, but to the former 
Portuguefe owners; and no intereft could accrue 

F4 to 
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The to thofe mafters, but an ordinary falvagc on Tcftitu-^ 

Santa C«ui. . ^r • • t 

_ tion to the original proprietors. 
Dee. ^tfi. This certificate cites alfo, as a fort of precedent, 

'^^ ' the acceptance of four pipes of wine, in the fame 
manner, by an Englijb captain, Bennet. It would be 
ridiculous to treat the condud of this man as an 
authority ; it was an irregular proceeding, and as Ir- 
relevant to this cafe, as the former parts of this cer- 
tificate. 

Laying afide, therefore, thefe fcveral documents, 
I come now to examine thofe papers which may be 
confidered as matter of evidence in the cafe : thefe arc 
on the part of the claimants ; ifl, Opinions of Por- 
iuguefe lawyers; 2dly, A certificate of the judges 
of the. Supreme Court of Admiralty \n Portugal \ 
3dly, The decree of the queen of Portugal^ Nov. 
1797, in the cafe olThe /inne^ and, 4thly, A certifi- 
cate of the foreign Secretary of State of that coun- 
try, Mr. Pinto de Souza. But it is fcarcely poffible 
to confider the effedt of thefe documents, without 
bringing under our view thofe at the fame time, 
which have been brought in by the captors : thefe arc 
the ordinances of Dec. 1796, and of May 1797 ; and 
the proceedings relative to the Britijh (hips Jbe Anne^ 
and 7be Endeavour. 

In the ordinance of December 1796, no mention 
is made of the recaptured property of allies. The 
ninth article refers only to their own recaptures : but 
a reafonable prefumption arifes from it, that they 
would apply the fame law to their allies; for this 
principle is not only liberal and juft, but it is adlually 
obferved in the jpxz&xctoi Englandy France^ and Spain: 
a prefumption therefore arifes, that Portugal would 

purfue 
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purfuc a fimilar rule: but I think there are two cir- ^ '^^% 

* . Santa Ckos. 

cumu: :ces which convince me, beyond mere pre- 



fumption, that Portugal did adl on this principle, Dec, 7th, 
and did mean to apply ics own rule to the cafes of 
allies. In the cafe of T/je Endeavour^ which con- 
cerned the property of an ally, the fentence was in 
ihefc words : ** Having heard what has been alleged 
" concerning the rule of twenty-four hours, it appears 
'" to us, that that rule fervcs only to regulate the right 
" of adtions arifing on recapture.'* Now, certainly, if 
this rule on recapture did not apply to the property 
of allies, it would have been entirely irrelevant, to 
difcufs that rule in fuch a cafe. — We may infer, 
therefore, I think, that the rule of twenty-four 
hours poflcffion was the rule of Por/ugal; and alfo 
that had the cafe of The Endeavour been confidered 
as a cafe of recapture, it muft have been governed 
and decided by that rule. 1 he manner in which Por- 
tugal hsLS afted on the laft ordinance, confirms me alfo 
in fuppofing that it was the practice of Portugal, to 
extend its own rule to the cafes of allies. The fal- 
- vage there ordained for Portuguefe property is one 
fifth, and this proportion has been obferved alfo in 
fubfequcnt cafes oi Briiijh property, although it is not 
the proportion of falvage which our own law prefcribes: 
1 may therefore conclude it ^was the prafticc of Por^- 
tugnl to apply its own law to the caJe of an ally. 

But, it is faid,this ruleof twency-four hours pofleflion 
had not prevailed in Portugal^ before the ordinance 
of 1796 : that ordinance, I muft obferve, profeffes to 
take for it bafis the ancient ordinance of 1704; and, 
therefore, I may prcfumc that ancient ordinance was 
fundamentally the fame. Had there been a differ* 
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The cncc fo material, it was the duty of the claimant to 
Sawta cmffi. j^^^^ produced that ordinance for the information of 
juc. Txhy the Court ; and to have convinced us that the modern 
'^5^* praftice was a change and alteration in the jurifpru- 
dencc of Portugal* It cannot, indeed, be fuppofed, 
that an alteration To monftrous, fo gigantic, fo oppo- 
fitc to the general courfe of the relaxations which 
have gradually taken place in the law of prize during 
this century, (hould have found its way into the 
courts of Portugal, and have been adopted by them 
for the firft time in 1796. We know it to have 
been the ancient law of Spain. The vicinity of the 
two countries, their affinity of habits, the refemblance 
of their legal inftitutions, ftill farther ftrengthen the 
probability, that this rule had alfo been the ancient 
law, or at lead the ufage of Portugal on this fubjedt. 

I confider myfclf, therefore, juftified to conclude, 
that the law of Portugal t&sibWfhtd twcnty-four hours 
poflfeflion by the enemy to be a legal diveftmcnt of the 
property of the original owner; and alfo, that it would 
have applied the fame rule to the property of allies. 

But 1 acknowledge it is not fufficient to fay fuch a 
rule would have been applied. It is alfo neccflary to 
fbew, that there have been aflual proceedings under 
it I and for that purpofe two cafes have been pro- 
duced ; the cafes of The Anne and of T^be Endeavour. 

The cafe oi^be Endeavour was, I believe, prior in 
time. It was the cafe of a Eritijh fhip taken by the 
Frencb on the 24th of January 1796: the French 
captain gave it to the mafter of a Portuguese vcffcl, 
which he had alfo taken : the fhip was carried into 
Portugal : the Englijb matter demanded reftitution j 
but it was denied to him, not only by the individual, 

but 



HIGH COURT OF ADMIRALTY. y^ 

but alfo by the courts of juftice of PortuzaL The . ^he 
cafe of The Anne happened in September 1796, and is _ 



in one rcfpcft ft ill ftronger than that of l^be Endeavour i ^«^- 7^K 
as it was a (hip given in the fanne manner by the French 
captor, to the very man who had been the mafter of 
this veflcl, The Santa Cruz : let us fuppofe the mafter 
had been alfo the owner of The Santa Cruz : by what 
. juftice could he have claimed to have his own pro- 
perty reflored from Britijh hands, at the fame time 
that his own law confirmed him in his refufal to reftore 
Britijh property, under circumftances precifcly fimi- 
lar ? — but reftitution, it feems, was refufed, under a 
particular order of the ftate, which declared *' the pro- 
" perty of the Englijh owner had been diverted, and 
** that the title of the Portugue/e owner was good and 
« valid." 

. Now thefe are two cafes ftrongly in point; and un- 
Jefs they can be overthrown, they will, I think, fuf* 
ficiently eftablifti this fadl ; that it was the pradlice of 
the courts of Portugal^ either under ancient ordi- 
nances, or under a filent, but prevailing ufage, or 
pnder fome recent edid> to confifcate the property 
of allies coming into the poftcflion of Portugue/e fub- 
jedls from the hands of the enemy : it is immaterial 
under which of thefe authorities the praftice pre- 
vailed. Thefe decifions are reprefented to us to 
be the only deciftons that have pafled, during the 
prefent war on that fubjeA; and they, thereforej 
pftablifli the Uw of Portugal^ from whatever fources ic 
Plight be derived* 

But the force of thefe cafes has been attacked in 
different ways. It is faid in the iirft place, that they 
Vr^rc cafe; npt Qf recapture^ but of donatiojQi and it 
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has been attempted to raife diftinftioris between thefc 
titles : but in all legal confiderations they arc pre- 
^7^* cifely the fame; they arc both equally matter of 
prize: donation between enemy and enemy cannot 
take efFcft. The very charaftcr of enemy at once 
cxtinguifhes all civil intercourfe, from which fuch a 
title could arife. So diflindly is this rule acknow- 
ledged to be the law of this country, that if a cafe 
fhould happen> in which an enemy after capture had 
made a donation, as it is called, in this manner to 
the original owner j that veflcl muft be condemned as 
a droit or perquifite of Adnr.iralty ; and the original 
proprietor could acquire no intereft but as falvor, or 
frpm the fubfequent liberality of the crown. 

I think I have evidence alfo that this matter is fo 
confidered in Portugal. 

In the certificate of the Secretary Mr. Pinfo de 
Souza, he fays, '* the order given by him was not in- 
*« tended to fufpend the fuit of the EngUJh claimant 
•* but only to difpofe of that property which of right 
*^ belonged to the Queen, as being acquired from 
** the enemy without letters of marque." It is 
' then under this defcription, only the cafe of prize 

taken by a non-commiffioned captor : and in this 
Mr. Pinto de Souza feems to coincide exaftly with 
tis, in the view in which we (hould have confider- 
ed it here. It has been faid, however, that the 
law of Portugal docs diftinguifli between donations 
and recaptures ; but it is fufficient to obferve, that no 
proof has been produced of this afiferdon -, and be- 
fides, it is a diflindion which cannot in the nature of 
things reafonably cxift ; nor indeed fhould I confider 
myfclf by any means bound topurfue a foreign hw 

through 
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IT 



through a variety of minute and fubtle diftinftions. The 



Santa Crux. 



which at lafl: perhaps might be found to exift only in 
theory. It would be fufficient for me to know, that Bcc. n\\ 
I undcrftand the pra6lice,as it has been adminiftcred '^** 
in the only cafes that have occurred on this fubjed. 

But, it is faid, thefe cafes were decided before aa 
incompetent tribunal; although I believe this ob- 
jcftion applies only to T^he Endeavour : this objedion 
however does not appear to have been taken by the 
Portuguefe lawyers. In the order of her facred Ma- 
jcfty, it is faid indeed, " the Council of Commerce had 
" no jurifdiftion to decide queftions of this nature:" 
but the certificate of the judges fpeak a different lan- 
guage; they fay, not that the jurifdiftion was incom- 
petent; but " that the fentence which had been given 
*' by the Board of Commerce was founded on frivo- 
<< lous and infufficient reafons, and that the party 
" might have appealed." The terms ufed by them 
are juft the terms which would be applied to cafes pro- 
ceeding in their due and ordinary courfe. 

In the cafe of VCbeAnne^ it is not, I think, pretended 
that the court before which it Vi^as brought bad not a 
competent jurifdidion : but it is argued againft the 
Britijh claimant, that he acquiefced in the decifion, 
when he might have appealed :— But let us fee what 
mud have been his profpeft of fuccefs. The hope 
which the Portuguefe lawyers held out to him, is not 
founded on any opinion on the merits of his cafe, but 
9n a point of form, *^ becaufe the order of Council 
*,* had not been produced." Whilft the caufe was 
ijndcr inveftigation, the Supreme Authority of the 
State interpofed, to inform the Court, that the title 
of the Portuguefe matter was legal and valid. The 

Court 
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The Court of Tuftice aflents to this authority, and dccidcj 

Santa Ckob. ,. , , . . • n ••/•/• i i-l i 

, accordingly j and it is agamft a dectnon fo dcrhbcratcly 

Vic. 7th, pronounced, and fo irregularly influenced by the fu-' 
preme authority of the Country, that this foreign 
claimant, the matter of a fmall Englijh vefltl, is re- 
quired topcrfevere: — I mutt think it could not be 
cxpcftcd of him. 

Such are the obfcrvations which I think myfclf 
juftificd in making on the proceedings in thefc two 
cafes : and after the general view which I have taken 
of the whole of this fubjcft, it may be unneccffary to 
dwell more particularly on the minute parts of the 
feveral papers: it is, I think, clearly proved, that before 
the ordinance of May 1797* the courts o( Portugal 
confidered Britijh property coming out of the hands 
of the enemy as fubjeft to confifcation : in two m- 
llanccs fuch property was a6tually conBfcated, not by 
remote and inferior jurifdi6lions, but in their higheft 
courts, in the capital of the empire, and under the 
diredion of the ftatc. The ordinance of 1797 canw 
not be applicable to pre-exifting cafes ; I mutt de- 
termine all cafes, as if they had come before me ac 
the time of capture. The two former cafes, there- 
fore, of this clafs, can receive no protection from 
this ordinance. 

Looking then to the condu£t which Portugal had 
ttbferved towards Britijb property, and conceiving 
myfelf bound by the general law of this country^ and 
more particularly by the authority of the cafe of the 
San lago, to proceed on ftrift principles of recipro- 
city, 1 have no hefuation in pronouncing the firft two 
eafcs fubjeft to confifcation. 

I now 
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I now come to the confideration of the fubfcqucnt The 
cafes. It has already been laid down, that the law of * 

England reftores on falvage, unlefs it is forced out of Dec. 7tii, 
its natural courfe by the pradlice of its allies. In '^^ ' 
the preceding cafts it has been reluctantly fo diverted 
from its free courfe; but in May 1797, it appears 
Portugal renounced the harOier principles, and 
adopted a more liberal rule; upon what ground then 
can it be contended, that this country muR', in regard 
to thofe cafes which have occurred fubfequent to this * 
ordinance, follow the harfh and antiquated, in pre- 
ference to the new and more lenient rule ? It is faid, 
Portugal is not at liberty to make fuch an alteration 
in time of war ; and that thofe who have once efta* 
bliOied a rule, mud abide the confequences of it : 
but I confefs I fee no one reafon on which this exer- 
cife of legiflation can be denied to an independent 
ftate« 

Ic is faid, Portugal m\\ then legiflate for this coun- 
try J and fo muft every countf7 in fome degree legif- 
late for us, whilft Great Britain profefles to aft upon 
the old principle, and adopt the law of its ally. In 
peace it is allowed fuch an alteration might be made : 
and why not in a time of war ? There arc no depend- 
ing interefts to be affefted by it: it was an alteration 
as harmlefs to the world, as if it had been made in 
times of moft profound peace : but it is faid, the law 
is not even now eftablifhed on equal terms of reci- 
procity towards this country. The falvage which 
Portugal has decreed is one fifth, whilft the law of this 
country reftores on payment of a fixth only. Perhaps 
I rule more clofely concurring with our own might 

have 
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have been more conrvenient : but the diflfcrcnce is not 
fufficient to juftify this country in refufing Portugue/e 
fubjeds the benefit of their alteration. In profcffing 
to aifl on the law of q^r ally^ we nDud do it for 
better and for worfe. 

I therefore reftore the fevcral veflels that have been 
taken fince the ordinance of M^y 1797, on the fal- 
vagc which Portugal has eftabliflied, a falvagc of 
one eighth to (hips of war, and one fifth to pri- 
vateers. 

In the condemned cafes, I order the expences of 
the claimants to be defrayed out of the proceeds. 



THE MERCURIUS, Gerdes Matter. 



■*- Baltimore to Amjterdam : the (hip was claimed 
for a merchant of Hamburgh ; and the cargo as the 



J798. 

Remtutiondoes f-pHis was a Cafe of a (hip taken on a voyage froin 

not bar a fecond 
feizure, by other 
parties, either 
on the fame or 

property of a citizen of the United States : on the firtt: 
capture, the veflcl had been reftorcd by confent j but 
the officers of the Admiralty inftituted new proceed- 
ings; and the claimant now appeared under proteft: 
Amfterdam was faid to have been in a ftate of block- 
ade ; and it was contended, that the fhip and cargo 
were liable to confifcation for attempting to enter a 
blockaded port. 

Judgment. 
Sir W. Scott-^ln this cafe three queftfons arife : 
ift. Whether reftitution by confent bars new proceed- 



different evi- 
dence ; but a 
Second felzor 
would be fub- 
}t€t to tlie h(k 
of CO As and 
damages. 
Warning on the 
fpot fufficitnt 
notice of a 
blockade de 
foBo: prohi- 
bition to go to 
Amfterdam in- 
cludes the VTt€ 
paiTagettwell 
as the 7exel, 
Violation of 
blockade by the 
mafter afFc^s 

the (hip but not , ^ ^ 

the cargo, iinlcfs the property of the fame owner, or unkiis the owner of llie cai^go is cogmunt m 
the intended vioUtion* 

ings 
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ings ? adly. How far the fhip is afFedtcd by an at- ^^^ JJ*,^, 
tempt to break a blockade ? and, 3dly, How far fuch ^ 

a condudt will afifeft the cargo ? ^^' 7^ 

On the firft queftion I nnuft fay, that in reftoring '^^ ' 
by confent in the prefent cafe, I think the party com- 
mitted an overfight : fuch a confent judicially re* 
corded, would bar him from a fecond feifure : againd: 
other parties it could be no bar : but whoever ven- 
tures on a fecond feifure, mud make it under the 
peril of cofts and damages, A monition calls upon 
all claimants; but it does not call upon other cap- » 
tors: nor could a fecond feifure be made: nor could 
other parties intervene, as on a fre(h feifure, till the 
proceedings under the Hrft libel had been deter- 
mined. 

The King in his office of Admiralty, is the 
fecond feifor in this cafe; and it is faid, that as the 
fountain of all prize, he is to be confidered alfo as 
the original captor : but the King holds the office of 
Lord High Admiral, in a capacity diftinguifhable from 
his regal charafler: betides, although he is undoubt- 
edly the fountain of prize, he has conveyed away his 
ioterefts in it to various perfons : to the commanders 
and crews of his own (hips ; to his other fubjedbs by 
letters of marque ; and to the Lord High Admiral of 
England* It has been declared by high authority, that 
the intercft of prize is vcfted in the captor; and that 
captors may againft the wilh of the crown proceed to 
adjudication. 

The cafe of the La Paix (a) does I think fuf- ^r^»» J"iy 30* 
ficiently fupport the principle for which it has been 

cited. 

{a) Tliii was a cafe of a (hip carried into St. Kittys, and re* 

ftored ; and immediicely afcerwards feifed by another privateer. 

VOL. !• * G who 
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The cited. In that cafe new dcpofitions were taken : but 

■ the fecond Icifor nnight in that inftance have pro* 

Dec. 7th, cceded, if he had thought proper, on the original evi- 
dence. — It is faid here, that proceedings fhould have 
been by appeal, inftead of a lecond fcilure: but there 
was nothing in the pofleflion of the Couct. The pro- 
ceedings, therefore, by a fecond feifure, were, in my 
opinion, not only regular but necclTary ; and the only 
means which could have been purCued : I therefore 
over-rule the proteft^ and affign th^ clainiant to appear 
ahjolutely. 

On the ftcond queftion, it is neceffary to inquire j 
Wa^ there an actual blockade? Was it notified? 
Was it violated ? If all thefe points can be cftab- 
liihed, confifcation mull nccclTarily f^lfow. It is 
the ncceflary confcquence acknowledged in all books, 
and confirmed by the praftice of all nations; nor is 
it even denied in theory, to be a juft penalty by thofe 
^ho have labourc^^i to extend to the utmoft, ilie rights 
of neutral nations. 

By the evidence* it appears, that when the veflcl 
approached the Texcl^ the maftcr was warned by the 
officer who boarded htr, that he muft Jiot go into 
the Sr^Xtf/. The officer wrote on the manifcft, 
♦* Hindered from going into the Texel.'* The inability 



who. followed her out of the harbour, tuck her to the ifland of Nt* 
n/is, and there obtained a condemnation: ihe iPegaliiy of a fccood 
feifure, after rcftituiion, was flronglv argued, on appeal ; bat the 
Lords decided on tit meritj, faying, " As the captors can only 
** now contend for farther proof; we are of opinion, /i^o^ will noc 
- *' be fufiicient in this (lage, although if this cafe had been ap- 
'< pealed from th^ firfl judgment, we (hould have been difpof(^i 
•« to order farther proof.'' Cofts weie given sgainil thecap{cr« 
for miicqoduA. 

of 
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of the mafter to proceed into the Texel, therefore, ^ Jhe 
proves the blockade : for a blpckade majr exift with* , ' 

out a public declaration ; although a declaration un-^ Dee.jtht 
fupporxed by fa£t will not be fufficient to eftablifli it. 

It has been fo determined by the Supreme Court 
during the prefent war. The If^efi India iflands ^ere 
declared under blockade by Admiral Jarvisi but the 
Lords held, that as the fa^ did not fupport the de« 
claration, a blockade could not be deemed legally to 
exift : but the faft, on the contrary^ duly notified oii 
the fpot, is of icfelf fufficient ; for public notifications 
between governments can be meant only for the in- 
formation of individuals : but if the individual is per« 
fonally informed, that purpofe is ftill better obtained 
than by a public declaration. AUufion has been 
made to the notification given to the Swedijb govern- 
nient, but I think irrelevandy i fbr the only decla- 
ration to which the claimant can allude, muft be one 
that has been made to his own government. 

Much has been faid about the purpofes of block- 
aijle, which I do not think material to the cafe ; 1 
ihall therefore pais it over, and proceed to confidcr 
what the mafter himfelf underftood by the notification 
which he received ; and whether he really thought^ 
that though he might not go into the Textl^ he was 
at liberty to get to Amfierdam by any other courfe* 
It appears that he afked the officers who boarded him^ 
whether he might go to other Dutch ports ; other^ as 
muft be underftood, than the objed of his deftination« 
It was never inquired whether he might go to Amfter- 
dam by any other courfe. The mafter pretended to be 
proceeding to Hamburgh^ till he came to the paiTage 
iniO the Zuyder Zee^ and then he attempted to enter 

02 it* 
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The it. How far the blockade might, extend to all the 

ports in the Zuyder Zee I (hall not now inquire, be- 
Dcc. 7th, caufe I ann fufEciently convinced that the intention 
'^^^' of this mafter was to proceed to Amflerdam^ in de- 

fiance of the prohibition, which he diftinftly under- 
ftood : perhaps the officer might have exprcffed him- 
felf more clearly than he did j but if there had been 
any thing infidious, in the manner of giving this in- 
timation, I (hould have thought it my duty to proteft 
the neutral from fufFering lofs or^ inconvenience 
vnder it. 

It is faid, this paflTage to the Zuyder Zee was not in 
a ftate of blockade : but the (hip was feifeci imme- 
diately on entering it ; and I know not what elfe is 
nece(rary to conftitute blockade. The powers who 
formed the armed neutrality in the laft war, under- 
ilood blockade in this fenfe; and RuJ/ia^ who was the 
principal party in that confederacy, defcribed a place 
to be in a ftate of blockade, when it is dangerous t9 
aiiemft to enter into it. 

On the third point, to maintain that the conduft 
of the (hip will affeft the cargo, it will be neceflfary 
either to prove that the owners were, or might have 
been, Cognifant of the blockade, before they fent 
their cargoes ; or to (hew, that the aft of the mafter 
• of the (hip perfdnally binds them. In America there 
could not have been any knowledge of the blockade : 
the cargo is innocent in its nattire, and fets out inno- 
cently : the mafter certainly is the agent of the owner 
bf the ve(rcl, and can bind him by his contract or his 
mifcondudt \ but he is not the agent of the owners of 
the cargo, unlcfs exprefsly fo conftituted by them. 
In cafes of infurance, and in revenue cafes, where, it is. 

faidj 
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fald, the aft of the maftcr will affcft the cargo, it is to The ^ 
be obfcrvcd, that the ground on which they (land, is * 

wholly different. In the former, it is in virtue of an ^«- 7th, 
exprefs contraft which ^ovehns the whole cafe : and 
in revenue cafes it proceeds from pofitive laws, and 
the ncccflary ftridknefs of all fifcal regulations. 

It is argued, that to exempt the cargo from this 
refponfibility will open the door to fraud, if neutrals 
are allowed to attempt to trade to blockaded ports 
with impunity, by throwing the blame upon the car- 
rier mafter : but if fuch an artifice could be proved, 
it-would eftablifli that mens rea in the neutral mer- 
chant which would expofe his property to confifcacion ; 
and it wogld at the fame time be fufficient to caufe the 
mafter to be confidered in the character of agent, as 
well for the cargo, as for the (hip. 

Where a cargo is of a contraband nature, it will 
perhaps juftify greater feverity; but in cafes of con- 
traband it is heldj that innocent parts of the cargo ^ 
belonging to other owners (hall not be infedlcd. This 
is, I think, a parallel cafe. There is mifcondufl on 
the part of the owner of the veflTcl, but none in the 
owner of the cargo. 

If the evidence of the property of the cargo was 
fufficient, I (hould reftore that ; but as the cafe now 
ftands, if the captors demand farther proof on that 
point, it muft be fupplied. 

Ship condemned. 



e3 



8S 



CASES DETERMINED IN THE 



Dec, loth, 

A veflTel com- 
ing out of a 
blockaded port 
with a cargo, is 
frima facte liable 
tofeifure: if the 
cargo was taken 
on board after 
the commence- 
ment of the 
blockade, fhip 
and cargo wiU 
be liable to con- 
dcoination. 



THE FREDERICK MOLKE, Boysen Matter. 

rpHis is a cafe of a Danijh veflcl, taken coming out 
^ of Havre on the i8th of Augufi 1798, an4 
bound on a voyage from Havre to the coaft of 
Africa. The cargo was mifcellaneous* 

A claim has been given for the Ihip and cargo^ 
as the property of the fame pcrfon, a Danijh mer- 
chant of Cbrijiiana. 

Sir W. Scott — Several qucftions have been raifcd j 
rcfpedling the property, the previous conduft of the 
veile), the legality of this fort of trade^ and the adlual 
violation of a blockade. I fhall firtt confider the 
laft queftion^ becaufe if that is determined againft 
the claimaDtj it will render a difcuflion of all other 
points unneceflary. 

Firftj then, as to the blockade, thefe fadls appear 
\n the depofitions of the mafter, " that on his former 
" voyage he cleared out from Ltfion to Copenhagen^ 
^< but was really deftined to Havre^ if he could 
" efcape Engli/h cruifers ; that he was warned by an 
" Englijb frigate, The Diamond^ off Havre^ not to 
*^ go into Havre^ as there were two or three (hips 
<< that would ftop him i but that he dipt in ac 
•«« night and delivered his cargo:'* it is therefore fuf- 
ficiently proved that there were fhips on that fta- 
tion to prevent ingrefs; and that the matter know- 
ingly evaded the blockade ; for that a legal blockade 
did exitt, refults neceffar'ily from thefe fa6ls, as 
nothing farther is neceffary to conttitute blockade^ 
than that there fhould be a force ftationed to prevent 

commu- 
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communicacion^ and a due notice, or prohibition The 
given to the party (a). Motrt. 

But it is ftill farther nhiterial, that this blockade ' 

adually continued till the (hip came out again. It is 779S. ' 
notorious indeed that Havre was blockaded for fome 
dme i and although the blockade varied occafionally, 
it dill continued ; for it is not an accidental ablbnce 
of the blockading force, nor the circamftaiicc of 
being blown off by wind, (if the fufpenfion, and the 
reafon of the fufpenfion are known,) that will be 
fufficient in law to remove a blockade. 

It is faid, this was a new tranfd6iion, and that we 
have no right to look back to the delinquency of the 
former voyage ; and a reference is made oh this point 
to the law of contraband, where the penalty doe^ not 
attach on the returned voyage: but is there thiat 
analogy between the two cafes which fhould make 
the law of one neceflarily or in reafon applicable to 
the other alfo ? I cannot think there is fuch an 
affinity between them: there is this eObncial dif* 
fcrcnce, that in contraband, the offence is depofited 
with the cargo i whilft in fuch a cafe as this, it 
is continued and renewed in the fubfcquent conduft 
of the (hip. 

For what is the objedl of blockade ? not merely 
to prevent an importation of fuppliesj but to pre- 
vent export as well as import ; and to cut off 
all communication of commerce with the blockaded 



{a) It has fioce appeared, that the blockade of Havn was 
A0ii£e4 to foreign miniAers on the 23d of February 1798. 

G.4 place. 
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Tbe place. I muft therefore confider the a£l of (^ ) egrefi 
*MoLKt! to be as culpable as the 'ad of ingrcfs, and the 

• • vcflcl on her return ftill liable to feifurc and con- 

1798. • nfcation. 

There may indeed be cafes of innocent egrefs, 
where veffcls have gone in before the blockade j 
and under fuch circumftances it could not be mainr 
tained^ that they might nqt be at liberty to re- 
tire. 

But even then a queftion might arife, if it 
was attempted to carry out a cargo i for that would^ 
as I have before dated, contravene one of the chief 
purpofes of blockade. 

^ fhip then J in all cafes, coming out of a blockaded 
port, is in the firft inftance liable to feifure ; and to 
pbtain releafe, the claimant will be required to give a , 
very fatisfadlory proof of the innocency of his in- 
tention. In the prefent cafe, the ingrefs was crimi- 
nal, and theegrefs was criminal; and I am decidedly 
of opinion, that both (hip and cargo, being the proper- 
ty of the fame perfon, are fubjedt to confifcation. 

Condemned. 



{a) Such is alfo the law and the practice of Holland,-^ 
Bjnktrjbook, commeDtiog on the orders of the States General^ 
June 26, 16304 fays* '' Scilicet commercii interclodendi ergo 
'' ordinei generales portos FUndria navibai bellicis obfede* 
" rant, adeoq. omnes quorumcunqae naves eo deftioatas, indique 
'* exeontes publicabant ; qaemadmodam ex ratlone^ et gentian 
'* ufu, nrbibus obfeflis nihil quicqaam licet advehere, vel ex hia 
*' c?cherc." Bjnk. ^ J. P. hook i. c, 4. 
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THE RJNQENDE JACOB, Krbplien Matter. 

Judgment. 
QiR W. Scott — XHi$ is a cafe of a (hip under Swedijb 
^ colours laden with iroD, hemp, tobacco, and 
oak logs, and taken on a voyage from Riga to Am- 
Jterdam^ on the 15th o( Augufi 17 9B. 

The (hip is claimed as Swedijb property ; the iroq 
for Ruffian merchants : the hemp appears to be the 
produce of Ruffia; but it is pl^imed {oxzDaniJb 
fubjeft; and fome parts of the cargo remain (till un- 
claimed. Objedions have been made againft the 
proofs of property as (landing chiefly on the evidence 
of the mader, whofe conduA, it is faid, has (hewn 
him to be unworthy of credit \ but I think the pro- 
perty is fufficiently proved. 

Thf ee other grounds, however, have been taken, 
on which it is contended, that the vefiel is liable to 
condemnation: ift. On account of the ufe and oc- 
cupation in which (he was employed; 2dly, On 
account of the contraband nature of the cargo ; and, 
^ly. For violating a blockade. 

On the former point, reference has been made to 
an ancient treaty between England and Sweden^ 
which forbids the fubjcfts of cither powers " to fell 
" or lend their (hips for the ufe and advantage of the 
** enemies of the other :'* and as this prohibition is 
connefted In the fame article with the fubjed of con- 
traband, it is argued, that the carrying of contra- 
band articles in the prefent cargo, is fuch a lending 
^ comes within the meaning of the treaty; but I 

6 cannot 
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The cannot agree to that interpretation. To let a (hip on 

*jAcor.^* freight to go to the ports of the enemy, cannot be 



termed tending, but in a very loofe fenfe ; and I ap^ 
^%l^ * prehend the true meaning to have been, that they 
fliould not give up the ufe and management of their 
fhips dircAly to the enemy, or put ttierti under his 
abfolute power and direflion. — It is befides obferv- 
aible that there is no penalty annexed to this pro- 
hibition. I cannot think fuch ^ fervice as this is will 
make the vcflel fubjeft to con6fcation. 

But it is faid, there is a contraband cargo. That 
there are fome contraband articles cannot be de- 
nied: hemp, the produce of Rtijia, exported by 
a Danijh merchant, would be conRfc^ble even und^f 
the relaxation, which allows neutrals to export that 
article, only where it is of the growth of thcii* owtt 
country; but to a Dane heimp is exprefsly enu- 
merated among the articles of cbntfabsrnd in thei 
Ad. art. jaij4, t)anijb treaty ; arid to fay th^t a Dafic might traffic 
^''^°' in foreign hemp, whilft htf is forbidden to export his 

own, would be to put a conftrudlion on th&t treaty 
perfcftly nugatory. The hemp muft certainly be 
condemned; but I do not know that under the pre- 
fent praflice of the law of nations, a contraband cargo 
can afFeft the (hip. 

By the ancient law of Europe fuch a confequence 
would have enfued ; nor can it be faid, that fuch a 
penalty was unjuft, or not fupported by the general 
analogies of law ; for the owner of the fliip has en- 
gaged it in an unlawful commerce. But in th6 
modern praftice of the Courts of Adnriiralty of this 
country, and I believe of other nations alfo, a milder 
rule has been adopted % and the carrying of contra* 

band 
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band articles is attended only with the lofs of freight The 

and expcncesj except where the (hip belongs to the ^jacob"' 
owner of the contraband cargo^ or where the Rm^e 



mifc<indu6^ of carrying a contraband cargo^ has been ^'^i'^^ 
connefted widi other malignant and aggravating cir- 
cumftances. 

The cafe which has been cited by the King's Ad* The eu^, 
vocat^ by no means eftablifties the contrary : that "utT/,"^^ 
was 9f cafe attended with particular circumftances of 
falfehood and fraud, both as to the papers and the 
deftinacion of the voyage. It was attempted under 
colorable appearances to defeac our right of pre^ 
emptiodi and under a view of all thefe circum-* 
fiances together, the Court judged it to be fubjeft 
to conAfcation $ but I am not difpofed to confider that 
decifioa as a general authority> in other cafes of 
cargoeS) limply contraband. 

On the queftion of blockade, a doubt arifes whe- 
ther the mafter had received due notice of it : there 
appears not to have been any previous admonition ac 
Ae time of capture. The notice^ therefore, if any, 
muft have been under the public declaration: the veflel 
left Riga on the 2d of July 1798 : the notification of 
the blockade ofAmfterdsm to the foreign minifiers 
was made here on the nth of June: it might have 
reached Riga before this (hip failed 1 and I think the 
probability is on that (idej but I cannot take it as an 
eftabliflied fatft : I Ihall therefore order affidavits t<l 
be produced on that point. With regard to the 
cargo, ' the hemp is undoubtedly contraband, and 
lubjed to confifcation : but it is difputed whether 
iron in bars is to be confidered as wrought or un« 
wrought; or whether or not it is to be ranked 
amongft naval (lores. 

• There 
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Th* There is perhaps no article in nature that comes 

Jacob. more exaftly under the defcription -of an article of 



' promifcuous ufe than iron; it is a cooinnodity fiib- 
'»75?» " Servient to the moft infinite variety of hunian ufcs. 
As this cargo is going to a port of naval equipment, 
ic would very probably be applied as a naval (lore ; 
but ic may be too much to decide merely on this in- 
ference, that it is an article abfolutely hcftile ; nor 
can I agree to another argument that has been ad- 
vanced, that^ becaufe unwrought iron is excepted, 
in fome treaties, as not contraband i therefore, where 
no exception is exprefled, it is to be confidered as con- 
traband. Enumeration takes place in treaties, to 
prevent mifunderftanding: it diftinguiflies what (hall 
be contraband from what (hall not; but the exception 
qf particular articles is not to be there underftood in 
the ftrijfl fenfe, in which it is fometimes faid, ^xceptiQ 
canfirmat legem. 

There is befides a doubt in my mind what is at the 
pre(ent moment the relative fituation of Rujfta and 
Holland: I do not know that Ruffia is fo far engaged 
as a principal in hoftility with Holland^ as to cut off 
all communication of trade between them. This i$ 
an important point which I (hall rcfcrve for farther 
inquiry and information. In the mean time, it wilt 
be equally nece(rary that the owners of the cargo 
Ihould prove themfelves not to have received no- 
tice of the blockade. It will be proper alfo to 
refer th6 iron and the oak timber to the infpe£tion of 
the officers of the kind's yards, that we may be 
, affifted by their certificate, in determining whether 
they are to be confidered as naval (tores or not. 
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THE BETSEY, Murphy Mailer. 

rpHis was a cafe of a (hip and cargo, taken by ihc 
-*' Englijh^ at the capture of GuadaloupSy April tht 
13th, 1794; and retaken, together wiih that ifland, 
by the French^ in June following. The fhip was 
claioied for Mr. Patter/on of Baltimore-, and the cargo 
as American property. The captors being fervcd 
with a moniiion to proceed to adjudication, appeared 
under proteji I and the caufc now came on upon the 
qucftion, Whether the claimants were entitled to de- 
mand of the firft BritiJIo captors, reftitution in value, 
for the property which had paflfed from them to the 
French recaptors ? The firft feifure was defended on 
a fuggeftion, that The Betfey had broken the blockade 
at Guadaloupe. 

Judgment. 

Sir fV. Scott — This is a cafe which it will be pro- 
per to confidcr under two heads : I fhall firft difpofc 
of the queftion of blockade ; and then proceed to in- 
quire, on whom the lofs of the recapture by the French 
ought to fall, under all the circumftances of the cafe. 

On the queftion of blockade three things muft 
be proved : ift. The exiftencc of an aftual blockade i 
tzdly. The knowledge of the party j and, jdly. Some 
aft of violation, either by going in, . or by coming 
out with a cargo laden after the commencement of 
blockade. The time of ftiipment would on this laft 
point be very material, for although it might be hard 
to refufc a neutral, liberty to retire with a cargo al- 
ready laden, and by that ad already become neutral pro« 
pcrty i yet, after the commencement of a blockade, 

a neu- 
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The a neutral cannot, I conceive, be allowed to in^- 

^'^'*^* tcrpofe in any way to affift the exportation of the 



Dee. T8tij, property of the enemy. After the comnnencement of 
*^^^ the blockade, a neutral is no longer at liberty to 

make any purchafe in that port. 

It is neceffary, however, that the evidence of a 
blockade ihould be clear and deciQve: but in this 
cafe there is only aii affidavit of one of the captors^ 
and the account which is there given is, *< that on 
•* the arrival of the Britijh forces in the JVift Indiesy 
<^ a proclamation iflued, inviting the inhabitants of 
•* Martinique^ St. Lucie, and GuaJaloupe, to put 
" themfclves under the protedtion of the Englijh 5 
*< that on a refufal, hoftiie operations were commenced 
*^ againft them all:'' but it cannot be meant that 
they began immediately againft all at once ; for it is 
notorious that they were difedbed againft them fepa- 
rately and in fucceflion. It is farther ftated, " that 
** in January 1794, (but .without any more prccife 
^* date,) Guadaloufe "was fummoned, and was then 
«* put into a ftate of complete inveftment and 
" blockade." 

The word complete is a word of great energy i 
and we might expeft from it to find that a number of 
veiTels were ftationed round the entrance of the port 
to cut ofi^ all communication : but from the proteft 
I perceive that the captors entertained but a very loofe 
notion of the true nature of a blockade ; for it is there 
ftated, «' that on the ift of January y after a general 
•« proclamation to the French iflands, they were put 
** into a ftate of complete blockade." It is a term^ 
therefore, which was applied to all thofe iflands at the 
iamc timej under the firft proclan\ation. 

Th« 
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^ 

The Lords of Appeal have determined that fucli ^^^^l^. 



a proclamation was not in itfcif fufficicnt to conftitute 

a legal blockade: it is clear, indeed, that it could ^'\^^^^^' 

not in rcafon be fufficient to produce the cfFcft which 

the captors erroncoufly afcribed to it: but from the 

mifapplication of thefc phrafes in one inftance I learn, 

chat we muft not give too much weight to the ufe of 

chem on this occaQon ; and from the generality of 

ihefe exprefTions, I think we muft infer that there was 

not that aftual blockade, which the law is now dif- ' 

tm6Wy uodcrftood to require. 

But it is attempted to raife other inferences on this 
point, from the manner In which the mafter fpeaks of 
tb^ difficulty and danger of entering ^ and from the 
declaration of the Municipality of Guadalcupe, which 
ft^(e« << the ifland to have been in a ftate of fiege/' 
It is evident that the ilmerican mader fpeaks only of 
the difficulty of avoiding the Englijb cruifers generally 
in thofe feas ; and as to the other phrafe, it is a term 
of the new jargon of France^ which is fometimes ap- 
plied to domeftic difturbances ; and certainly is not 
fo intelligible as to juftify me in concluding that the 
ifland was in that ftate of inveftment from a foreign 
enemy, which we require to conftitute blockade : I 
cannot^ therefore, lay it down, that a blockade did 
ezift till the operations of the forces were actually 
dire(5led againft Guadaloufe in Jfril. 

It would be neceflary for me, however, to go much 
fj^rther, and to fay that I am fatisfied alfo that the 
parties had knowledge of it: but this is exprefsly 
denied by the mafter. He went in without obftruc- 
tion. Mr, IncUdunC^ ftatement of bis belief of the 
notoriety, of the blpckadc is not fuch evidence as will' 

alone 
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The alone be fufficicnt to convince me of it. With* re- 

fped to the fhipment of the cargo^ it does not ap«^ 



^' 19th, pear exaftly under what circumftances or what time 
it was taken in : I (hall therefore difmifs this part of 
the cafe. 

The cafe being on the firft point pronounced a cafe 
of reftitution -, a fecond point arifes out of the recap- 
ture of the property by the French j and the qucftion 
isi Whether the original captors arc exonerated of 
their refponfibility to the American claimants ? — It is 
to be obftrvcd, that at the time oi xtC2L^ivixt America 
was a neutral country^ and in amity with France. I 
premife this fa6l as an important circumftance in one 
part of the cafe ; but the principal points for our con* 
fideration are, Whether the poffeflion of the original 
captors was in its commencement a legal bona fidei 
poffeflion ? and, adly. Whether fuch a poffef&on, 
being juft in its commencement, became afterwards 
by any fubfequent conduft of the captors, tortious 
and illegal ? for on both thefe points the law is clear, 
" that a hona fidei poffeffor is not refponfiblc for 
" cafualties j but that he may, by fubfequent mifcon- 
" dudt, forfeit the protedlion of his fair title, and rcnf- 
" der himfclf liable to be confidered as a trcfpafler 
** from the beginning/* This is the law, not of th?s 
Court only, but of all Courts, and one of the firft 
principles of univerfal jurifprudencc. 

The cafes in which it has been particularly applied 
in this Court have been cited in the arguments ; and 
1 will briefly advert to the circumftances of them, 
as they will afford much light to dired us in the 
/dm. March 5, prefcnt Cafe. The Nicolas and Jan was one of 
fevcral Dutch (hips taken at St. Eujiatius^ and fent 
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liome under convoy to England for adjudication. In ^T^* 
the mouth of the channel they were retaken by the 



French fleet : there was much neutral property on -^^r '|^» 
boardj fufficientiy documented $ and in that cafe a 
demand was made on behalf of a merchant of Ham^ 
iurgb, for reftitution in value from the original 
captor. It was argued j I remember^ that the captors 
had wilfully expofed the property to danger, by bring* 
ing it home whilft they might have reforted to the 
Admiralty Courts in thcfVcft Jndies*, and, therefore, 
that the claimants were entitled to denund indemni- 
fication from them : but on this point the Court was 
of opinion thar^ under the dubious circumftances in 
which thofe cafes were involved, and under the great 
preflfure oif important concerns in which the com- 
manders were engaged, they had not exceeded the 
clifcretion which is necelTarily intru(led to them by thci 
nature of their conimand. 

It was urged alfo againft the claimants in that cafe, 
that fince the property had been retaken by their 
allies, they had a right to demand reftitution in fpecie 
from them 5 and on thcfe grounds bur courts rejeded 
their claims. 

In The HendrUk and Jacob alfo, the cafe turned ?'^"*']^^jj 
upon fimilar confidcrations of the nature of the pof- Juiyii,i798i 
feffion. — It was a cafe of a Hamburgbe/e (hip, taken 
erroneoufly as Dutcb, and retaken by a French priva- 
teer. In going into Naniz the vefTel foundered and 
was loft. On demand for reftitution againft the 
Original Briti/b captor, the Lords of Appeal decided^ 
that as it was a feifure made on unjuflifiable grounds^ 
the owners were entitled to rcftitution* from fome 
quartern that as i\i^ French recaptor had a juftifiable 

VOL. I. H poffcffion 
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The pofTefiioti tinder prize taken from his enemy; he 
^ '^*'^' ^as not rcfponfible for the accident that had befallen 
j>^^ x<)th, the property in his hands : that if the property had 
*^^^* been favcd indeed, the claimant muft have looked 
for rcdrcfs toihejuftice of his ally the French: but 
fince that claim was abfolutely extinguifhed by the 
lofs of the goods, the proprietor was entitled to his in- 
demnification from the original captor. Under a 
view of thefe precedents, we muft inquire firft into 
the nature^of the original feifure in the prefent caie i 
Whether it was fo wrongful as to bring upon the ftSfor 
all the confcquehces of that ftrifk refponfibility which 
attaches to a tortious and unjuftifiable pofTeffion ? 

It has been rather infinuated, than affirmed openly 
in argument, that there was any thing wrong or un* 
juftifiable in the firft capture; but it is faid, the great 
injuftice arifes from the detention, and from that ir- 
regularity of condud in the captors which has pur it 
out of the power of the claimants to fupport their 
claim, and obtain reftitution from the French. 

In refped to the firft feifure, although it is admitted 
now that there was not a blockade ; yet it nriuft be 
allowed alfo on the other fide, that the ifland of Gua^ 
daloupe was at that time in a fituation extremely am- 
biguous and critical. It could be no fecret in America 
that the Britifi forces were advancing againft this 
ifland ; and that the planters wouki be eager to avail 
themfelves of the interference of neutral perfont to 
fcreen and carry off their property. Under fuch a 
pofture of affairs, therefore, fhips found in the bar* 
bours of Guadaloupe muft have fallen under very 
ftrong fufpicions, and have become juftly liable to 
very clofe examination. The fufpicion bcfides wouki 

9 be 
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be ftiU farther aggravated, if it appeared, as in this cafe The 
it did appear, that thofe for whom the (hips were 



claimed, kept agents ftationed on the iflands and d«. 19^"^ 
ihight, therefore, be fuppofcd to be conneded in cha- 
rafter and intercfts with the comoiercc of the place. 
It is true, indeed, the Lords of Appeal have fincc 
pronounced the ifland to have been not under block* 
ftde: but it was a decifion'that depended upon a 
greater nicety of legal difcrinfiination than could be 
required from military pcrfons, engaged in ihe com- 
mand of an arduous enterprize. 

The fame confiderations which juftify the feifure, 
aj^ly alfo to the fecond charge of detention in this 
cafe : for under thefe fufpicions and thefe doubts, it 
was not a flight examination of formal papers that 
could be deemed fufficient. The captors were en- 
tided to reftrve the property fo taken for legal adju- 
dication ; and as they could not ere£l a jurifdidion 
on the fpoti (b neither were they at leifure then to 
fend the cafes to diftant courts. The firft capture 
was made /ipril 13 : the recapture took place fo early 
tai the id of yhne following : there was an interval 
but of fix weeks : the French were, as the fubfequent 
event proves, in great force in thofe parts : the com- 
manders had much to occupy their attention : the 
number of veflels taken under thefe circumftances, 
was very confiderable ; and, therefore, it is not to be 
mentioned as an injurious or unnecefTary delay, that 
in fix weeksj fo employed, no means were found to 
hiring the fliips to adjudication. 

But it is faid, the irregular proceedings of the cap- 
tors have rendered them liable to the ftrifteft refpon- 
fibitity. Now, on this point I muft diftinaiy lay it 

H 2 down. 
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BsTisy. ^own, that the irregularities, to produce this effed^ 



mud have been fuch as vvouldjujify prevent reftitution 
^79«f ^' by the French. If fuch a cafe could be fuppprtcd, I 
will admit there might then be juft grounds for re- 
forcing to the Britijb captor for indemnification ; but^ 
till this is proved, the refponfibility which lies on re- 
captors to reftore the property of allies and neutrals, 
will be held by thefe courts to exonerate the original 
captors. 

What then has been the nature of thefe irregu- 
larities ? — It is faid, that the mafters and proprietors 
were fent away from their (hips ; and, therefore, that 
there was no one to apply for reftitution at the time of 
recapture : But what was there to prevent them from 
making thefe applications afterwards ? Are the French 
more than the Englijb courts exempted from making 
fubfequent reftitution f They hold, indeed, that 
poflcftion of twenty- four hours will convert the pro- 
perty of prize $ but this is not applicable to a neutral 
vefTel : ib ftrongly did the maritime jurifprudence of 
ancient France confider neutral property to be in a 
ftate of abfolute inviolability, thafr no falvage was 
allowed, on retaking neutral veflels, on the fuppo- 
Ction that no fcrvice had been rendered to them. 

.Such was the language of their law i and, therefore, 
no bar to reftitution can have arifcn from the impoi^ 

. fibility of making immediate application. 

It is faid farther, that the papers were all thrown 

confufcdly together; by which it was put out of the 

power of the claimants to produce that proof and 

thofe documents which the courts of /ro^f ^require. 

I know it was a maxim of the French law, and a 

. maxim not deficient in juftice, that if in time of war 

aihip 
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$, (hip is found failing about the world without any ere- The 

dentials of charaftcr, (he is liable to con(ifcation : but ' ^ 



if a juft rcafon could be given for this dcfeft; if ac- ^^' '^^^h, 
cid^c or force could be (hewn to have (Iripped her of 
thefe documents, can it be conceived that the gene- 
ral rule would be applied to fuch a cafe ? Unlefs the 
courts of France have renounced every principle of 
juftice, fuch a confequence could not have enfued 
from the want of documents in the(e cafes s and, 
tBerefore, it is not in reafon to be prcfumed. Sup- 
poGng the(e irregularities to have exiftedj and in the 
cenfurable degree which this argument imputes to 
them, they have not in any manner taken o(Ftheob« 
ligation which the French lie under to reltore this 
property, I muft determine that they would not, 
under any proceedings of juftice, have prevented re* 
fticution from the French. 

0)i no other ground can the proprietors be entitled 
to claiitv it from the Britifl). If the neutral has 
fuftaiiicd any injury, it proceeds not from the Briiijb, 
but from the French ; and there is no reafon that 
£riii/k captors fliould pay for French injuftice. f 
muft pronounce the pr^tefi to he well founded, and 
the captors to be difcharged from any farther pro« 
cccdings.— — . 

Laurence faid there was a quantity of filver oa 
board which had not been retaken. 

Kin^s Adv. — A fter what has fallen from the Court, 
I cannot obje£l to the reftitution of the fpeoie« 

'June 22, 1799— This ^^^ ^w re-heard beforo 
the Lords of Appeal. The fentence of the Court 
below was affirmed, and cofts were given againft th<( 
lippellant, 

H3 
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THE BERNON, Dunn Matter, 

inpHis was a cafe of a (hip and cargo ordered fer 
^ farther proof on a former day. 

JVDGMENT. , . 

Sir /F. ScoU — This is a (hi p afferted cahaye^^Hjeo 
purchafed by an Ammcm^ in France^ during thtyi^t ; 
fucfa purchafes, have been allowed to be }egal,.hi)t 
they will always be obnoxious to much Cufpicion; 
the Court will always feel it to be its duty to look 
into them with great jealoufy, and it wi)l Ao^^im 
ftridlyy even in purchafes made under con(2n>m|op||. 
fpr neutrals refident in theu* own country. ,BA)t tJH9 
fufpicion will be ftiil farther increafed, and tt^e Courl 
will exert its ucmoft power of refearcb^ whfrc.it a(H 
pears that the pretended neutral purchafer wa&a i^r* 
fon then refident in France i for the Court icaaHOt ha 
ignorant of the necedity which the Fren^k hwt fell 
of covering their trade, nor of die fyftem of coUulipn 
pradifed for that purpofe : but Hill greater fulf^tqioi^ 
*ill arife, if the (hip, fo porchafed, immediately en- 
gages in the commerce of France, and continues ia 
the hands of the French proprietors. - 

Attending to thefe conBderations, let us exMline 
thh purchafc, afTerted to have been made nx, Bar^ 
4fauXy in May 1796, by a perfon then in France, by 
Mr. Di(nn «the prefent matter : and let us fee whaf 
has been her employment :-— (he had made one voy^ 
age before this, according to the matter's accoun|| 
froni Bor/ieaux to Hamfifirgh with wines ) a dettinattoi) 
perfcl^ly neutral, although not^ as we might natprally 

have 
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have expefted^ to her own country: But is this Tht 
true ? All the other witneflcs fay, *« they went frqtm ^"'"'"''^ 
Bordeaux to Brsfi," and this account alio confirmed sue. 10th, 
by what appears in a paper found on board. '^^ 

Now 1 aik, this h& being proved, that fhe was 
engaged in the navigation of France^ to a port of 
oaval equipment, with fupplies, to the nature of 
of which I cannot be inattentive; What is the con« 1 
fequence ? It leads immediately to this conclufioni 
that the mafter is a perlbn difcredited, and not cnti^ 
tied K> any belief; for it is a point on which he could 
not err by mere miftake. It cannot be faid here^ 
(as it is ibmetimes faid,) that he was ignorant of tho 
Unguage in which he was examined. Englijh is his 
vernacular tongue ;'and when he fwears that his laft 
voyage was to Hamburgh^ he fwears to that wbicli 
be knows to be falfe. 

The empk>yment of a veflbl is, in limine^ a point 
very proper for inquiry ; for it may imprefs a national 
cbara&er, and muft at all events in fuch a cafe as 
this very much elucidate the tranfa£tion.-<-«>As to tho 
property, — one witnels, Mr. AUifion^ fays, ** he be- 
^' lieves Cbanon^ a perfon at Bordeaux^ to b^ the 
^^ owner, becaufe he came often on board, and adled 
^* as owner; and becaufe, on the mifhehaviour of « 
*< Lafcar failor, complaint was made to Mr. Chanon.*^ 
Other witneflfes ^' believe Bum to have been the 
^^ owner ;" but they give no realbn for their belief. 

The documents were deficient : there was no bill 
of fale ; the veflel had been a prize (hip ; yet thero 
was no proof of condemnation. The only docu* 
qi(atary evidence that was on board, was a certificate 

H4 of 
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B '^on. ^^ property, on oath, before the American conful^ 
R|r. Fenwicky a perfon whofe office is highly rc- 



^ «^ * ipcdlablc ; but men in office nnuft themfeWcs refpeft 
the duties of that office, if they mean that it (hould 
entitle them to the refpe6l of others; and it has 
appeared la feme cafes, that Mr. Fenwkk has not 
been always very corre<^ in the recoUeftion of this 
important truth. So circumftanced, the cafe ori* 
gtnally ftood very naked of proof; and the Court 
gave the parties an opportunity of bringing farther 
evidence both as to the national charader and the 
property of the vefleK 

' Now, I ft, wherever it appears that the purchafcr 
was in France^ he mufl explain the circumftances of 
his refidence there : the prefumption arifing from \i\\ 
Tcfidence is, that he is there animo manendi^ and it 
lies on hioi to explain it ; and 2dly, To fatisfy the 
Court fully on this bufinefs, the claimant ought to be 
prepared to meet the prefumption which arifes, a^ 
to the property, on the face of the tranfadion; 
and which is confirmed by the evidence of Mr, 
jlllijlon. This he was bound to accomplifb. In what 
manner is it performed ? He fwears ** that he reHdeil 
^* at jB?/?(7» fourteen years, when at home;'* but he docs 
■not fay how often he had been at home : he then 
ftatcs, *' that being at Bordeaux \n 1796,*' &c,;* but he 
does not fay how long he had been there : he might 
have lived there a long time. The onus probandi^ 
1 have faid, lay upon him ; and the prefumption is 
not rebutted by the aflertcd refidence of his wife and 
family at B oft on. It is faid, his wife lives in Ameriea : 
bt)t he may have been in Europe during the war> 

cnga§e(( 
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engaged in the trade of Franu ; and if io^ fuch ari Tke 
occupation would fupcrfcdc his pretended neucral "''^*' j - 
chara£ler. ^«. 19th, 

The account then dates, ^' that part of the purchafe* ^^^' 
^' money was paid^ and the reft was to be paid on his* 
^' return from his firft voyage." This is reprefentcd 
as an excufe for his return to Bordeaux ; to which 
place he was to return, whethei' he obtained a freight 
or not : but his return appears not to have been for 
mu time fingiy ; and> beiidesj it cannot account from 
his ftrange deviation from truth in his depofltions.' 
*^ On his return to Bordeaux, he brought fome papers 
V on board from his lodgings ;*' fo that he appears to 
have had a continued refidence there during the in- 
terval of his voyages : under thefe circumftances, I 
cannot f^y I am fatisBed. I do not mean to lay down 
fo harih a rule, as that two voyages from France . 
ihall make a man a Frenchman. I do not fay that* 
But this claimant being called upon for farther proof^ 
and having an opportunity given to him of making 
out his cafe in a fatisiiftory manner, I muft fay he 
has not done it. 

With refpeft to the fale, the evidence produced 
confifts only of a formal bill of fale, in which Cbanon^ 
the perfon mentioned by Mr. jllltfion, is the vendor; 
and of a note given by the mafter to pay part on his 
return, and of a receipt. How are thefe verified ? It 
is is faid, ^' by the fignatures of American houfes." 
All that they atteft is, that their Ggnatures affixed are 
true ; but, as to the tranlaftion, they do not take 
upon themfelves to verify that. It is not my bufineft 
to fay what precife proof a man is to bring to verify a 
purchafe : but it might have b^en focpe fatis&dion if 

the 



tO$ ' CASES DETERMINED IN THE 

- "^^ the j/meritan houfes had certified their bdief of a 
,1,^^ hndjlde trai^fafUon. The claitnanc might have (hewii 
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Dtf. 19th, his funds. Ido not know that the enemy vendor's at^ 
teftation might not have been received ; valeat quan-* 
turn valere fotefti or there might have been feme 
ilegociation fliewn. As it is^ it all ftands on Mr. 
Dftto's affidavit: and when I look back to his mis^ 
ftatement of the deftination, I cannot fay that lie 
makes full faith for fuch a public inftrument. 

1 need not loo)^ to the other part of the cafe, ta 
the employment of the vefTel : I am difpofed to give 
him the benefit of the admiffion^ that the cmpby- 
ment of this veflel would not be fufficient to bind 
upon it a French chara6fcer, Wh^t (hall I do then ^ 
Shall I order farther proof? It is enough to have per- 
mitted it ooce^ the party having had a fqll opportunity 
of proving his claim, and having failed tofatisfy the 
Courti it is tktnt to fhut the door. 
. With refped to the cargo, the Court muft have 
farther fatisfadtion. In the original evidence, there 
^as a bill of lading, expreifing account and ri(k of 
the claimant. One witncfs fays, ^^ Peters ol Bordeaux 
^' was the lader, and that tlie gpods were to be de« 
** livened at Hamburgh for his account and rilk, as^ 
*< he believes : that Peters faid to him, when he ex- 
" prcffed fears that it might be French property, it 
^* was bis^ and he was as good a neutral as himfelf." 
This is the account of one witnefs $ and there feems 
to be no reafon to induce him to fwear falfely. Ano- 
ther witnefs, Mr. jUHfim^ believes the cargo was to 
Jbe delivered at St. Maloes. 

The proof now produced is fuch as, it is faidj^ 
ieould be4idd^ood ia ordioary oafes; it£onfi£b of 

attcd^^ 
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ttteftations, letters of orders and advice, invoices^ The 
aod bills of lading : but in cafes fo particularly cir- *'*^** ^ 
cumftanced, fooiething naore aiuft be required: it is Dee.i^^ 
poffible that there might be fuch docunnents as thefe *^* 
if €he tranfafliiQn was fidtitioits. There is a reference 
made to a letter of the 25th of June: I have a 
curiofity to fee that : the infurance would throw feme 
light on the deftination : if there was none made, sbai 
may be certified. 

Ship condemned. Farther proof ordered, of the 
cargo. 

Th King*s Advocate prayed— Thzt there might be 
atteftations of the confidential clerics. 

Court— I have no obje£lion : it is a caft loaded 
with fufpicipn. 



THE pANCKEBAAR AFRICAAN, Smit i>*.»9th. 
Matter. '^^*- 

rriHis was a cafe of a Dutdf fliip, bound from f"^'^'^^f^ 
''' Batavia to HoU^md^ and taken on the i6th of colony cannot 
ffo/vember i795« Oo coming to the Cape of Goad c^a^w 
liope^ a claim wj>s given oq the part of Goetz and ^^^^^^^ 
VoSy inhabitants of the Cap$, and then become fub- f^£^P 

Z • X ' fub)eas by ci- 

jeAs of the crown of Grfat Britain. The cargo had picuiation be. 
been delivered to them on bail to anfwcr adjudication. "p^*^- 

F<^ the Capfers, the King's Mvoeate—Thh is a 
(hip going fi-om Batavia to Holland^ and claimed 
\yy aiercbants at the Cape. The evidence of pro- 
]»erty is not full ; but the principal queftioo isj^ Whe- 
ther^ allQwipg thejtfopeny 10 be proved^ the ekttQaots» 

can 
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The can receive any protcftion, as to this part of their • 
i^licAAs, property, from the capifulation under which they be«> 
- - came 5r//j^ fubjefls, September 15, 1795. 

J79I. ** The (hip failed from the Cape the 21ft of Aftfjr 

1795, ^"^ ^^^ taken on the 6th of November. She 

failed in a hofiile charafter, and under the autho* 

rity of a well known cafe in the laft war. The Negotie 

Lords, July eu Zeevacri, it is now clear that a (hip cannot change . 

»«> i7«v |jgr charafter in tranfttu. 

On the lift o(^ay it muft have been known at 
the Cape what was the (lace of Holland: that thc^ 
Stadtholder had left it, and that the country was 
in poflfelfion of the French. The (hip was difr 
patched as a DuUb (hip, with direclions to make 
a vigorous refidance againft: cruifers $ that is, as it 
muft have been meant, againft Englijh cruifers. 
With refpeft to the intermediate capitulation, Sep- 
tetnher 15th, nothing is more clear, than that the 
gf (icral articles, prote<fling the property of ii^abitantSa 
apply only to fuch property as is then within the 
colony, and not to any other which they may po(refs 
elfcwhere. On the furrenderof a colony, all property 
devolves to the conquering power. The prote&ion 
arifes as exceptions under capitulation ; and it is not 
tobeextended beyond the terms of the articles. 

The inhabitants do not (land, as Britijh fubjefts 
in all refpe6ks : they are under no obligation ta 
continue there, nor are they obliged to fervc in 
our fleets or armies : they are proteded only in pof- 
fe(Con of their property, and no farther. The terms 
of capitulatioi\ in the cafe of De Negotie en Zeevaart^ 
were as favourable as in this cafe, and indeed (Ironger^ 
^b^ authorit)c of th^tcafe is cpncjufive i and under 
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ic thts {hip and cargo arc fubjefb to immediate con^ The 

J . Danckzbaar 

demnation. aphcaan. 



For the Claimant^ Laurence — The principles which j^^ ^^^ 
have been laid down^ that> although a colony fur- '^'^ 
renders^ and the inhabitants fwear allegiance to the 
crown> yet all the property belongs to the crown 
which is not particularly protefted, are principles 
of a very dangerous nature. On conqueft, all be- 
longs to the conquering party : but when fubjcfts 
come under proteftion, the property which is not 
fcifed, remains quiet; and it is not to be pretended, 
two or three months afterwards, that this or that part 
of their property was not on the fpot at the timcj and, 
therefore, that it may be fcifed and confifcated. The 
5th Article of the capitulation dates, " all private 
** property of civil or military fervants of the colony, 
•• churches, &c. (hall remain free and untouched." 
On capitulation, and on taking the oath of allegiance, 
a colony is fuppofed to acquire generally the right of 
Briiijh fubjefts. 

The cafe of ^he Nigotie en Zeevaart is diftinguilh- 
able in many points from the prefent cafe. This 
property was difpatched in ikfey, whilft Holland had 
not ccafcd to be an ally of this country, France had 
taken poffeflion in January j but ftill this country 
did not think it expedient to declare hoRilities, and 
the real charafler of the two countries remained 
dubious. Shall perfons who difpatch veflfcls, fup- 
pofing themfelves to be allies at the time of failing, 
and being actual fubje£ts at the time of capture, be- 
come liable to confifcation by reference to intermediate 
time ? It by no means follows from any thing which 
was laid down in the cafe citedj where all that was 

determined 
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The determined was^ that colonies in a date of a^hiatwtt 
af»i""aV' cannot, by an intermediate capitulation, proteft prat 



perty which they have difpatched in their faoftile 
'^"ijIV' character, and to the Mother Country ftill hoftilel 
The property in that eafe was going to Holland: in 
ibis it was to have come firft to the hands of theft 
claimants, and would have been detained by them 
from pafling into the hands of the enemy, on its uU 
terior deftination. In that cafe the deftination being 
to the enemy's country, was a trade which became 
illegal as foon as the owners aflumed the charadcr o^ 
Britijh fubje£ls, fo that they could not claim either 
in their old or in their new character. In this cale> 
the trade would have been drvefted of any illegal 
deftination: if the property had got to the hand^ of 
the claimants, it cannot be contended it would not 
have been proteded. It was, beGdes, another ^par- 
ticular circumftance in The Negotie en Zkevaart^ that 
at the time of adjudication, J)emarara was again be* 
come a Butcb colony. 

^e King*s Jdv. in r^//y— -There feems no reafon 
to alter or limit the aflertion, that all property in a 
captured colony is confifcablci that exceptions are 
to be carried no farther than the terms of the ftipu- 
lation ; and that all other property may be feifed^ 
when an opportunity of feifihg it offers. No real 
diftinAion has been taken : the inhabitants of the 
Cafe could not be confidered as in alliance with this 
country in May 1795 1 hoftilities defaSo had exiftti 
before that time, and the declaration was fufpended 
only to give an opportunity to thofe who chofe tb 
leave Holland and it dependencies to withdraw: thefc 
perfoos remained in the country, and are therefore to 

be 
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be confidered as enemies : if the capture had been The 
made before the Cape capitulated ; if it had been made atu'qaaw.^ 
September 14th, there could then have been no doubt " 

but that the property would have been liable to con- iV^S!/ 
filcation. The authority of The Negotie en Zeevaari 
(hews^ that property not exprefsly included in capitu<» 
fatioQ is fubjeft to confifcation. 

Judgment* 

Sir fy. Scott-^l am of opinion that this is a de- 
cided cafe on the authority of the Supreme Court in 
fhe Negotie en Zevaart : I remember that cafe wellj 
having been junior counfel in it, and having attended 
much to it ; as there was much difference of opinion 
re(pe£ting it in the court below. 

It was a cafe of a (hip failing from Demarara to 
ACJdleiourg in Holland, on the 30th of January 
178 1> about fix weeks after the declaration of hof- 
dlities againfl: Holland. Demarara furrendered to 
the Britijb forces on the 14th of March i and the 
capture was made on the a5th. 

The terms of capitulation were very favourable : 
*' the inhabitants were to take the oath of al« 
^' legiance; to be permitted to export their owa 
" property, and to be treated in all re/peSs like 
*' Britijb fubje£bs, till his Maje(ly*s pleafure could 
^ be known i" and although this was in the fu&, 
tnftance only under the proclamation of the captor^ 
Hill that being accepted, it took complete effeft. 
Thefe terms were afterwards confirmed by the 
King : there was, therefore, in that cafe as ftrong a 
promife of protection as could be ; and recognized and 
confirmed by the fupreme authority of the ftate. 

* Under 
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•riw Under thcfe circii mftances, the J udgc of the Admiralt] 
AriicAAN. thought the claim fo ftrong» that he actually reftored 
and it was not bis opiiiion alone. 
^7fftr* On appeal, however, the Lords were of opinion 

that property failing Hftdr declaration of hoftilides 
but before a capitulation, and taken on the voyage 
was not prote6led by the intermediate capitulation : 
it was not determined on any ground of illegal trade 
nor on any furmife, that when the Owners became 
Brifijb fubjedts, the trade iri which thfc property ^ai 
embarked; became, ik poft faSo^ illegal: nor was i 
at all taken iilto confideration, that Demarard hac 
again become a Dntcb colony at the tioie of adjudi< 
tation. It was declared to be adjudged on the faoN 
principles as if the caufe h^d come On at the time d 
tapture. It was not on any of theft grounds, bul 
fimply on the ground of Dutch property, that con- 
demnation pafled in that cafe. I remember a dsSltm 
of a great law Lord then prefent. Lord Cambden^ 

that tbejhip as Dutch, could not cbange ber cbisrac- 
^« ter in tranfitu.'* 

This deciflon of the Supreme Court muft be bind- 
ing on me, unlefs there are in the prefent cafe an^ 
diftinflions that take it out of the law of that decifion. 
The diftin&ions made, are; ift^ that the colony in 
ihis cafe was not hoftile ; and, 2dly, that the fhip was 
not gbing into the hands of the enem^, but that fhe 
was coming firft to the Cape into the hahds of the 
Owners, now become Britijb fubjefts ; and that they 
^ould have altered the ulterior deftination to Holland. 

On the firft point,* that Holland was not hoftilc^ it 
Is enough that hoftilities have fince followed, and with 
a recrofpedtive operation. The (late of affairs was at 

thai 
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that time at beft but very doubtful 5 and all property ^ '^^^ 
taken during that doubtful ftate of things has been afucaam. 
fince condemned : but it is faid, that although Hoi* ' 

land has become hoftilcj the C^e has not. If it 179S. ' 
could be proved that the colony adhered to the old 
government, it might entitle them to be exempted 
from this hoftile chara6ler 1 but that is not (hewn, 
and there is no rcafon to prefume it. They furren- 
dered as Dutch fubjefts ; and, therefore, there is no 
pretence now to contend for a different charafter. 

The other diftinftion is, that this property was 
coming to the hands of the owners, whilll in the 
Demerara cafe it was gone from them, and muft have 
iidlen into the pofTeflion of the Mother Country : but 
there is no decided proof that this ihip was coming 
to the Cape : and if fo, (he is (till to be confidered as 
taken merely in tranfttu towards Holland^ where the 
voyage was clearly to have ended ;• and in what cha- 
rafter ? — As a Butch (hip, in a Dutch port. If the 
veflel had arrived at the Cape^ I will not fay, that 
coming actually into the hands of the capitulants, (he 
might not have been protected as property in pof- 
feQion I but being taken before (he arrived there, as 
Dutch property, I am bound down by the decifion of 
• the Lords; and I think my (elf obliged to fay, that 
her charader could not be changed in tranfiiui and 
that (he mull be condemned as Dutch property. 
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Hoftilitle^' 
againil the 
Dutcbj declared 
the 1 5th of 
September 1795, 
are applied re- 
trofpeaively to 
property taken 
during Xhzdoubt' 
fulflate oftHn^t 
that preceded 
the declaration. 
A furrender 
by eapitula- 
tion, is not 
the voluntary 
withdrawing 
required by the 
proclamation to 
the Dutch. 

(d) Supra, 
p. 107; 
Lords, July 18^ 



THE HERSTELDER, De Koe Maftcr. 

THIS was a cafe of a nature fimilar to the Dankebar^ 
Init differing materially in the dates of fooie parts 
of the tranfaflion. It is reported out of the regular 
order;) as it may ferve to (hew more dillinfily the 
principles which were applied to property in this very 
particular fituation. The cargo in this cafe was 
(hipped in February 17 gS'^ ^^^ captured on the ayth 
of .Au^ufi. The declaration of hoftilitics againft 
Hclland XSvitd on the 15th of ^^/«w^^ 1795, and 
the ifmrjcpdcr of the Cape to the Englijb forces was 
on the 1 6th of the fame month. 

For the Captor, the King^s Advocate — fubmittcd> 
that this cafe ftood exactly on the fame principle 
as The Dankebaar Afrtcaan {a) and ^he Negotie en 
Zeivaart^ and muft follow their fate. 

For the Claimant, Laurence and Robinjon-^f or aje- 
cond' Clamant, Arnold — contended, that this cafe was 
diftirigui(hed from the Dankebaar by thefe circumftan- 
CCS ; that this ye(rcl was taken previous to hoftilities ; 
that in faft there was only one day of hoftility be- 
tween the failing and the adjudication! the 15th and 
1 6th of September \ but that the negociation for the 
furrender had commenced on the 14th; and, there- 
fore, in juftice the inhabitants were entitled to their 
indemnity from the commencement of it. It was faid 
alfo, that ^he Negotie en Zeevaart was in its principle 
in favor of this claim : for if there was any juftice in 
the principle on which it was decided, " that where a 
<^ fhipper changes from enemy to friend after failing, 
<' the charafter of his veflel cannot be changed in 
«' tranjitu^' there appeared to be no other rejifon why 

it 
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it {hould not be applied i conver/o, except that The 
m common cafes, where ihippers change from ^__^^ 
friends to enemies, you cannot reftore without 7«/y#7tii, 
throwing away property into the hands of an adlual *^'^' 
enemy: but this cafe being fo peculiarly circum* 
fianced as to obviate that obje£lion, was formed to try 
the foundnefs of that principle as a maxihi of law; 
for as the colony was clearly friendly at the tioief of fail- 
ing, hoftile only doubtfully, and by conftruftion at 
the time of capture^ anc^ a6tually fubjedts at the time 
of adjudication, reftitution might fafely pafs, and 
ihould pafs, on the very principle thai the cbaraSier 
(annot be changed in tranGtu. It was farther con- 
tended, that the chara£ler of the perfon was to be con- 
fidered only at two points of time, at the time of 
fcifure, and of adjudication: that if he was capable of 
reftitution at thefe times, he was not to be difqualified 
by intervening circumflances ; or if a change could 
operate to his difadvantage, the return of things to 
their old flate intervening aifo, ought to operate 
again to his advantage. 

Judgment. 
Sir fV. Scott^'Th\% queflion arifes on property 
placed under very particular circomftances : it is pro* 
pcrty belonging to pcrfons at the Cape of Good Hope, 
tnd feifed before the commencement of hoflilities : 
hoftilities afterwards enfued ; and by capitulation the 
Cap and its inhabitants were taken under the pro^ 
te6Hon oi Great Britain. The queflion is, therefore, 
Whether the parties are entitled to recover this pro- 
perty under' the capitdlitron ? 

12 The 
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„^^J^?^ , The general rule certainly is, that perfonal property 
. follows the rights of the perfon ; that if at the time of 

juryijii,, fcifure he is entitled to rcftitution, and if at the time 
of adjudication he is in a capacity to claim, he muft 
be entitled to reftitution : but though this is the gene* 
ral rule," it may be liable to be altered by particular 
exceptions. Di(lin£t characters may be affixed on 
particular parts of property, which may make them 
liable to be treated in a different manner from the 
general property of the fame perfon. 

Two cafes have been cited on this fubjeft as con- 
clufive precedents ; 7he Negotie en Zeevaart was a 
cafe of no inconfiderable diverfity of opinion : In that 
cafe the property was (hipped fubfequent to the decla- 
ration of hoftilities ; but the colony was entirely igno- 
rant of it at the time of failing : the (hip was taken 
navigating under the Dutch charadler ; but a capitu- 
lation had intervened^ in which the colony was de- 
clared to be in all refpeCbs on the footing of Britijb 
fubjefts. The Lords determined, that the (hip failed 
as a Butch (hip, and could not be altered in tran- 
fttu. The Bankehaar /Ifricaan wa^ a (hip that failed 
before hoftilities, but was not taken till after the fur- 
render of the Cape^ under a capitulation for the pro- 
tedion of property. In that cafe the (hip failed 
before* hoftilities> and if the (late of Holland had been 
in a clear and decided charaAer of amity towards 
Great Britain^ I (hould have held, that the party 
would be entitled to reftitution, and to the benefit of 
the principle^— *' that the national charaEler cannot 
«^ be altered in tran(itu.'* 

But it is to be remembered that this was not the; 
date of Holland at that time. Though we fpeak of the 

deda* 
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declaration of hoftilities as iffuing September the 1 5th, The 



Hexstxldei* 



it muft be kept in mind that the (late of Holland 
was very anibiguous for fevcral months, Subfequent J^b »7ih, 
events have ritroadHvely determined, that the charader '^^^' 
of Holland during the whole of that doubtful ftatc of 
afFairSj is to be confidered as hoftile; and that the pro- 
perty Qi Dutch fubjefts feifcd under it, is to be treated 
as hoftile; and although the declaration of hoftilities 
has made this difference, that it gives the individual 
captors a right in the capture inftead of the Crown ; 
that is a domeftic regulation only, and makes no dif- 
ference wiih refpeft to the admiflion of the claim of 
former owners. 

In the prefent cafe the property failed before hofti- 
lities, that is, before the declaration ; for I muft: 
always keep in mind that aftual hoftilities are not to 
be reckoned only from the date of the declaration ; 
but that the declaration has been applied with a re« 
troadtivc force. This Ihip then, failing before the 
declaration, but during the ambiguous ftate of ^ffairs^ 
is to be treated as all other Dutch property taken at 
that time : I cannot diftinguifh either to its advantage 
or difad vantage. 

It is only to be inquired then, whether the parties 
have brought themfelves under the terms of the pro- 
teftion which was held out to them : the proclamation 
held out an invitation to all who would leave Holland^ 
and withdraw themfelves to Great Britain^ or to any 
other neutral country, that they and their property 
Ihould be protefted. All who accepted thcfe terms, 
were certainly entitled to a liberal conftruflion of 
them : and if a perfon in a diftant colony had, with- 

1 3 out 



1,8 CASES DETERMINED IN THE 

Th^ out knowledge of the proclamation, a6kcd on the 

i>tT»LPiK. pj.j^^jpjg ^f jj^ Qyj ^f afieftion to the old governmenc 

7*{^ »7th, of his OW41 country, or out of didike to the prefent 
*^'*' government of France ; I fliould have held, that fuch a 
pcrfon would be entitled to the benefit of the proclama- 
tion, although he had aAed under entire ignorance of it. 
If that could be made out in this cafe, I (hould 
decree reftitution : but how does that fa£l (land i A 
great force was fcnt from this country to try the in- 
clinations of the Cape. The invitation was made in 
the name not only of Greai Briiain, but of the Stadt- 
holder alfo ; but it was rejedted. Military operations 
were then commenced -, and the matter terminated in 
a forcible furrcnder to the Mritijh arms. Nothing 
could be more'difierent from an aft of voluntary fur" 
render. As to the diftinftion which has been made 
between the afts of the government and the private 
inclinations of individuals, it cannot be admitted, un- 
Icfs indeed it was fupportcd by very ftrong proof; and 
unlefs fome very clear overt afts could be fhewn to 
prove fuch a difference of inclination. The difpo- 
fition of individuals is to be confidered as bound up 
in the afts of the government of their country : I 
will not fay that fuch a principle can admit of no ex- 
ception under any poffible circumftances ; but it is a 
principle not lightly to be departed from, that the in- 
clinations of individuals are to be confidered as bound 
by the afts of their government. 

If I am right in conGdering. the property in this 
cafe, in die fame light as other Dutch property 
taken at that time, it muft follow the fame courfe. 
I am aware, this is to aft on a principle fufficicndy 

ftrong; 
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ftrong; but ic is one that has been laid down by 
the Superior Court; and^ therefore^ it is one chat I 
am undoubtedly bound to obey : although I have no 
fcruple to declare^ that it is a principle which I 
am not difpofed to carry a (tcp farther than authority 
leads me. 
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Avguft 2^, tbe Court exprefled great diflTatisra^lion at finding 
tbac this vefl*el had been d^fcribed as lying at Plymouth ^ when, as 
it appeared^ (he was taken on captare to a port of Nomvay^ 
and jay there at the time of adjudicttion : the Regiftrar was 
dtreded to aanal the decrre ; the Court declaring that It woulfi 
not condemn a veflel lying in a neutral port. 



THE CONCORDIA, Wise Matter. 

rpHis was a cafe of a veilcl laden with tar, pitch, 
^ and deals i and taken on a voyage from a Swedijh 
port to Genoay on the 30th oijuly 1798. 

The fhip and cargo were claimed as the property 
of merchants in Sweden. 

Judgment. 
Sir fV. Scott — This fhip was taken under Swedifb 
colours, on a voyage, as it is dated, to Genoa : the 
mailer, in his depoHtions, defcribes the (hip to be the 
property of a Swedijh fubje£t : the cargo confifls of 
tar, pitch, deals, and other articles, the produce of 
Sweden^ the property, according to the matter's evi« 
dence, of a Swedijh fubjeft, and going to Genoa ; 
the papers confirm this account both as to the pro- 
perty and the deftination. 

1 4 It 
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The It follows therefore, that unlcfs the depofirions or 

J * the papers can be effedtually difcredited, we muft 

Dn. aoti^ confider this (hip and cargo as the property of 
neutrals, fending the produce of their own country to 
a neutral port \ for Genoa was not at this time in a ftate 
of avowed hoflility with this country : it is true that 
a voyage of this fort wears no very favourable com- 
plexion \ as it is notorious, that Genoa was at this time 
very friendly to France^ obedient to French rulers, who 
had overturned the old government of the country, 
and created a new one more fubfervient to their 
defigns. The docks of Genoa were employed in the 
repair of French (hips of war, whilft their port was 
fhut againft Englijh cruifers, and for this conduft 
hoftilicies were foon afterwards declared againft that 
government. 

This was the fa6l :— at the fame time, I muft fay, 
that in point of law, this could not be conGdered as 
an enemy's port. The qucftion then is, whether the 
evidence in this cafe is fo difcredited as to oblige the 
Court to condemn, or to require farther proof? The 
papers all point to Genoa \ the n;)after depofcs to that 
dcftination, without mention of any other j but other 
papers have been introduced. The claimants have 
fince brought in an affidavit of the mafter, introducing 
a letter from the owners to Mr. Cowie (a merchant of 
this town, and their agent here); and alfo the owner's 
letter of indrudion to the mafter : thefe (hew that the 
mafter had an option to come to England : there was 
. an alternative deftination. So far I go along with the 
captors, that this ought to have been difclofed in the 
papers.aoddepolitions: wherever there is an alternative 
deftination, it ought to be ftated at iirfti but at the f^n^e 
:T time 
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time I cannot fay, that it was fuch a fraudulent a6t. The 

or fo ^cious a fuppreflion, as materially to afFeft the _»L1II2J 
mafter'^ credit. ^^. »otii. 

Another circumftance pointed out againft the ''^ ' 
mafter is, that he withheld his inftruAions till the 
time of examination. This was certainly incorreA : 
it is a matter's duty to produce all his papers; 
and leaft of all, to withhold his inftrudions, which 
are very important papers to be communicated for 
the intereft of both parties ; important both to the 
owner "and the captor : but here alfo, as he fpeaks 
out on his examination, and as the paper contains 
nothing for fraudulent fuppreflion, I cannot think 
this circumftance fufEcient to vitiate his credit. 

It is farther objected, that the papers are colorable, 
fliewing only a deftination to Genoa, whilft the mafter 
had a 'power of coming to London. But the fituation 
of public affair^ is^ to be coi^idered: it is to be re- 
colleded, that at this time the French profefted to 
feife all vefiels which bore an avowed Englijh de- 
ftination. This is a circumftance fit to be confidercd, 
and one that takes off from the force of this objeflion. 
The letter of advice to Mr. Cowie confirms this part 
of the cafe, and goes far to prove that the fa£ts were 
as the mafter has reprefented them ; ^^ that he had the 
<' liberty of going to England under particular cir- 
<< cumftances," although his deftination was to Genoa. 
If then I am fatisfied that the fa£bs of the cafe are as 
the mafter reprefents them, I muft take the whole 
of his evidence together : notwithftanding a fuf* 
picion which has been thrown out, that he might 
have the fame inftrudions to go to France i I muft 
believe what he fays^ diredly denying that fuggeftion. 

If 
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CASES DETERMINED IN THE 

If there is nothing to affed the cafe from theff 
fafts, what 'is there in the other objedion, that 
he was failing under convoy ? The (hip was cakea 
alone, and as far as it appears, wholly uncooneAed 
with any other. The mafter fwears, *^ he received 
<' exprefs orders not to put himfelf under convoys 
<< that he fell in with them accidentally $ kept coni* 
*' pany with them a (hort time, but parted, and had 
^' not feen them feveral days :" I am of opinioo 
then, that this fhip and cargo are. not fubjed to any 
conGderations which may apply to the cafe of con* 
voy. This cafe (lands on its own grounds; the 
voyage to Genoa may be unfavourable, but I cannot 
fay it is hoftile. 

As the cafe of a Swede carrying the produce of 
his own country, and the property of fubjeds of his 
own country, to a port not hoftile,— I muft reftore. 



Jam, 8th, 
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THE WELVAART, Cornelis Matter. 

^pHis was a cafe refpcfting the purchafe of a flxip 
^ in the enemy's country. 

Judgment. 

Sir IF. Scott— T\i\% is the cafe of a Ihip faid tt 
have been purchafed in France^ on behalf of two per- 
fons of Embden ; one redding there, and the other a 
mariner attending on the (hip. 

The fa A of a purchafe in the enemy's country is 
alone almoft a caufe for farther proof; for, coo^ 
fidering the fituation of the enemy's trade, the Court 
can hardly be (atisfied of the faimefs of fuch a tranf- 
aftion^unlefs the who Ic of it isihewn. The com- 
4 mercc 



HIGH COURT OF ADMIRALTY. 



123 



mcrcc and coafting trade 6f France^ it is well known. The 

are totally intercepted; and the French are exerting _ 

every means to regain the ufe of their veffcis, under 7*» stbp 
the cover of neutral nannes, '^^ 

In fuch a fituation of affairs, it mud be under 
very fpecial circumftances that a bill of fale would 
be deemed fufficient proof; but there is no bill of 
fale; which alone, according to the conftant habits 
of this Court, founds a demand for farther proof. 

Then what are the documents, and how are chey 
fupported ?" There is a formal pafs from the 
magiftrates of Embdeni and there is a certificate 
dating, ** that one of the proprietors appeared before 
<^ them, and exhibited proof of his property by legal 
" deeds.—" 

The Court is certainly bound by the law of na- 
tions to pay attention to public inflruments ; but ^t 
the fame time it cannot overlook an imprefllon made 
on it by various cafes, in which it has appeared, 
that the magiftratcs of Embden have been viftims of 
deception, during the war, to a very extraordinary 
degree : they certify alfo, *' that the matter is an ' 
<' inhabitant of Embden^' and we have feen them 
certifying this in cafes where the perfons appear never 
to have been there. There muft therefore be a dif- 
ference of opinion between us, refpeding the tStGt 
of legal inftruments, and perhaps thefe legal deeds 
are fuch as, if produced here, would not be allowed 
to have th^ fame effe<ft. 

Again, it is an extraordinary circumttance that 
the mafter, though a part-owner, (hould not have 
feen a bill of fale : and that be (hould not be able to 
give a more accurate account of the price^ than that 

ic 
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The it was between ii and 12000 livres. Thefe cir- 
^'^''^''"' cumftances dedudl very niuch from his title of owncr- 



Jon. 8ih, (hip. 

'^^^ It is a cafe in which we ftiould require farther proof 

in a ftrift degree, ^if it flood on the footing of pro- 
perty only: but farther proof is the privilege of 
honeft ignorance, or honed negligence, to neutrals 
who have not violated the law of neutrality. It is 
pernnitted to neutrals by this country to purchafe 
fhips in the enenny's country— a liberty which France 
has always denied. We certainly do allow it, but 
only to perfons conduding ihcmfclves in a fair neutral 
manner, and not acctflary to the purpofes of the 
enemy : be fides, this veffcl appears to have been en- 
gaged in the coafting trade of France. The Court 
has never gone fo far as to fay, that purfuing one 
voyage of that kind would be fufficient to fix a hoftile 
charader; but, in my opinion^ a habit of fuch 
trading would. 

Such a voyage muft, however, raife a ftrong de- 
gree of fufpicion againft a neutral claim ; and the 
plunging at once into a trade fo highly dangerous, 
cifcates a prefumption, that there is an enemy pro- 
prietor, lurking behind the cover of a neutral name. 

There are other circumftanccs in this cafe perfeftly 
inconfiftent with the good faith of a true neutral 
condud. The bills of lading purport a falfe defti- 
nation ; and give a reprefentation of property which 
is alio falfe : they defcribe the cargo as to be deliver- 
ed to NoemeSy one of the claimants, and as being the 
property of the mafterj they arc figned by him 5 he im- 
pofes on his own magiftrates, and obtains a certificate 
from the Pruffian Conful as to his property : yet grear 

merit 
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merit is claimed for him, from the confefljon of the 
real deftination at the time of capture; but it appears 
they were fo near Si. Maloes, that it was in vain to 
deny ir. 

Such are the fa£ts of the cafe. Now there can be 
no principle more general, nor more folid, than that 
one partner fhall be affected by the fraud of another, 
lathis cafe the conduct of the vefiel was intruded to 
the mafter, and he is alfo a partner : he engaged in 
covering the property of the enemy from capture. 
Shall fuch a man be indulged with farther proof; 
loaded as he is with falfe papers ? It is an unreafonable 
demand ; I can have no hefitation : it would be 
contrary to every principle of rational juftice if I 
allowed it. 
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THE JUFFROUW ANNA, Grebson Matter. 

rnpHis was a cafe of a (hip, aflerted to have been 
^ purchafed in the enemy's country. 

Judgment. 

Sir ff^. Scon — This is a (hip, which appears by the 
depoGtions of the mafter, to have been an Englijb 
prize, purchafed in France. 

There is no bill of fale on board : whoever the 
neutral claimant is, he muft be fubjcfl therefore to 
farther proof. A claim has been given for Mr. 
EJcberau/en of Rmbden, but not till eight months had 
elap(ed, which is an extraordinary circumftance, as 
be could not be fo long ignorant of the capture ; and 

although 
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The although the Court cannot fay the dainnant is Out 

anwa!" of time, it has fomc right to enquire how it happens 
' . that there has been fuch negleftof ordinary diligence. 

179^^ ' Mr. E/cberau/en claims fimply for hinifelfj but 

the pafs, which is the only paper tranflated, defcribes 
the veflcl to be the property of two perfons : if that 
was the (iafe, the claim (hould have been fpecific,— « 
It is befides obfervable, that it undertakes to defcribe 
the voyage, but runs only in this vague form, from 
— — to — . This is an omiffion, which I hope I 
Ihall not fee ag^in ; as the deftin^tion is a very mate- 
rial circumftance to be known. 

Thcfc are uAfavourable circumftances ; but inde- 
pendent of thefe, it would be a cafe for farther proof, 
as the papers are falfe. The mafter fays, «« he took 
" poffcflion of the (hip at Dunkirk ;" the matter's re* 
fidence was at OJlendy and all the crew were hired at 
Oftend: (he fails 10 Nantz^ and there takes in the 
cargo, wTiich was on board at the time of capture : now 
what was the dcflination? It is reprefentcd by the ma- 
iler to have been alternative, and to have been left to 
his difcretion, to go cither to Oftend or Humburgb : but 
the papers reprefent Hamburgh as the fole deftination. 
To make a voyage fairly altcrnftive, it fhould appear 
on the papers to be (b; for otherwife it muft mif- 
Icad the cruifcrs of the belligerent countries, and prc- 
"^ vent them from forming a right judgment of their 

cafe. The orders were, it appears, «* to go to 
•« Oftendy if not obftrufted by Britijh cruifefs." . 

The mafter was to ufe his beft endeavour to get 
to Oftend^ and only to take another deftination if he 
(hould be prevented from accompliihing the firft. 
This is fcarcely to be confidered as an alternaCive 

deftination; 
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defti nation ; <ind befldes, all tht papers point to Ham- Hie 

turgb on\f. I thinks tbcrdfoiie, there-is in all thcfc '"kHa!'' 
tircumftafices a 'mla fid^s id this cafe 5 and if fo, ^ 

the rule wt>k?h I bave laid dowA muft apply to it; '^%^^ 
The party taKHibt be allowed to go into farther proof. 
It fs fcarcely polTible that it (hould bavtf beta a lair 
traniadt^n ; 'a fu^nfion of the claim for eight 
tilonthsj the falfe reprefentation of the claimant^ the 
dfreffc ennptoymen€ of the veflfelin the enemy's trkde^ 
and falfe papers/ convince me it muft be a fraudufene 
cafe I and ther*fo« I feel no hefitatioo to condemn.-' 



THE JUFFROUW ELRRECHT, MjEiNtEs 7«. .oth. 

Judgment. - ■> 

QfR fV. Seofl-^Thh (hip is claimed for Mr. Rtiyl circumftancci 
^ of Emiden, who is not a novus ^bofpes in this IIt^^o^' 
Court: he has appeared iir former cafes s and, if I 
rccolleft right, in itbe Itmge Helena^ in which he fwore 
the fliip was his property, when it was proved In evi- 
dence that (he continued the property of the former 
2)utcb owner. i . . 

The effctft of this experience on our parts wiU be, 
not CO (hut the door againft him, becaufe every cafe is 
to be examined principally by its own evidence 5 'but 
at the fame tiime it would be wrong to fet up techni- 
cal rules againft the rules of common juftrce and rea- 
fon ; and to confider him as a perfon whofe claims in 
'diis Court do not require an inveftigation peculiarly 
ftri6t» 

Amongft 
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The Amongft the documentary evidence, there is a 

Ilb'icmt* paper faid to have been obtained On the oath of Ruy I : 

m -^ bat the mafter to the ayth ititerrogatory fays, *' it was 

^'f;^^ ^* " obtained on bis oath.*' This contradidion is not 
explained: Emhden papers are. but too open to the 
obfervation, that they have been in n^any cafes ob> 
tained by fraud s and it cannot efcapc me that thefe 
papers were obtained by aperfon who has appeared to 
have obuined others falfely in . pther cafes. The 
queftion islhen^ Whether Ruyl can be conlidered as 
a band fide , proprietor of this . vefiel i The pals is 
granted on his oath s and it is on that alfo, on that 
aloncy that the mafter founds his belief, or pretends 
to verify the property. 

But will the res gefia fuftain this account? The 
veiTel is faid to have pafTed into the poiTeflion of 
a 'Dane fix months before the war : but it is to be 
remerpbered^ that at that timiS the profpe£t of a war 
with Holland was certain. If we Ippk to the em- 
ployment, flic appears to have been engaged three 
years invariably WiDuUb trade: whether that alone 
would . produce condemnation is an important quef- 
tion, which I am not at preferit called upon to de- 
cide. It is faid. That would not be fufficient to 
fix a hoftile charafter on the (hip; but the quef- 
tion does not arife, as this circumftance is ufed, only 
to (hew the great improbability of the afierted title. 
The whole concerns rcfpedijig this veffel have re- 
mained in Dutcb hands: the mailer correfponded 
with Dutcb merchants ;-^and not at all with the 
aflcrted owner, RuyU He received all his money 
from them; his wife and family are refident ia 
Holland i and his own occupation has been conftantlf 
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in Duicb trade : nothing has happened to change in 
any degree his national charafter, but the burgher's 
brief obtained for him by Ruyl; for he does not 
pretend to have removed either himfelf or family 
from Holland. 

There is, befides, another circumftance which tends 
firongly to Ihew that Rujl is not the owner. The 
cnafter does not profefs to be acquainted with that 
part of the cargo which is claimed for him : ftronger 
demonftration could not be given, that he had no 
connexion with Ruyl^ but looked only to his Dutch 
correfpondents as his employers. 

What is there then from which the Court can 
infer this to be a genuine tranfadlion^ or any thing 
more than the fup^^rficial, (hawdowy bufinefs, of 
covering the property of the enemy ?— a tranfadion 
of which the Court has feen fo many inftances ; and 
fome in which this very claimant has been concerned. 
Mr. Ruyr^ claim, on the whole, is not fupported by 
any evidence that can obtain credit from the Courts 
and therefore I rejeft the claim. 

Condemned. 
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THE HOOP, De Vries Matter. 

Judgment. 
QiR IV. Scott— T\it (hip is claimed for a perfon of 
^ the name of Riven of Norden^ by the matter, 
who, on his depofitions, knows nothing of his em- 
' ployer.*— It is therefore to be confidered as a claim 
given in a general way, in difcharge of his duty as 
matter. 

VOL. !♦ K, T^c 
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Tfte The account which he gives of his appointmenfj 

is very extraordinary ; he fays, " that he received ti 



Jan loth, « Pimenkurg^ a parcel, with fomc keys, and di- 
^^V «« reflions to go to Harlingen in Dutch Friejland 
*^ and take pofTeflion of this (hip; he went accord- 
'^ ingly, and found her locked up, and do perfor 
'' on board:" there the bufinefs begins and ends: 
he does not fay that he has fince received any lettefj 
from his owner ; or that he has any knowledge ol 
him.— To be fure no man can be in more complete 
ignorance of another than he is. 

Then how is the proof of property made out i 
There are fome (hip*s papers ; the firft which we 
ufually look for, is the pafs, but chat is granted noi 
to the prefent claimant, but to other names. I( 
is therefore abfolutely impolTible to reftore on this 
evidence: it cannot be. — It is however fuggeftedj 
that Riven may be a member of a houfe of trade ; or 
that there may have been a fubfequent transfer: 
if fo, it was their duty to obtain another pafs. A 
general pafs is a thing not to be admitted : and it is 
not to be faid, that it is immaterial whether it be 
granted to>f. or £., if the real intereft is neutral. 
A pafs ihould defcribe, explicitly, one of the partners 
of a houfe of trade at lead. 

PofTtfrion appears to have been taken at Harlin* 
gen, from which a prefumption arifes, that the (hrp 
was Dutch property ; the dcAinaxion alfo is un- 
favourable. The ituriners' contract binds them to 
return to Holland: — the depofitions ftate Embden. — 
But the (hip was taken far out of that courfe, and 
the excufe is, that (he was driven out by contrary 
winds.— This is very equivocal. But there happei^s 
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to be a prior pafs on boards defcribing her as a 
N^rden (hip; this is flight evidence to (hew that flie 
belongs to that port. In conOderation of this favor- 
able cir'cunnftancej however, flight as it is, I (hall 
allow this cafe to go to farther proof; but I (hall 
tx^&Jirong proof i and a full explanation of all thefe 
ftrange appearances, accounting for the mode of 
uking po(re(Iionj and for the informalities of the 
pafs. 

Farther proof ordered. 

April the goth this (hip was condemned, no farther 
proof being produced. 
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THE TWO BROTHERS, M'Clousky Matter. 

npHis was a cafe of a (hip aflferted to have been 
^ purchafed in the enemy's country. 

Judgment. 

Sir fV. ^r^//— -This is a (hip faid to have been pur- 
chafed in France^ by IValier Seaman^ an American^ 
in December 1795 : fince that time (he has been 
uniformly employed in French commerce : (he has 
never gone into a neutral harbour, much ]e(s to any 
port of her new country. 

Seaman was at the time refident in France^ a circum* 
(lance which, the Court has had frequent occa(ion to 
remark, ftronglyincreafes the fufpicion; asthedeteflion 
nece(rarily becomes more difficult : the continuance of 
the former trade raifes a ftrong prefumption of a con« 
tiouance of the former intereft : thefe are general 
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TFc ctrcumftanccs extremely fufpicious, which it wd§ 

TRcts4 proper to notice before I defcend to the particulars df 

" this tranfaftion. 

ytfu.iith, 

«7t9* Of the dodumentary evidence, the only paper 

relied on, is the bill of fale 5 but that is entirely un- 
authenticated. Payment was to be made by bills of 
exchange, which are not proved to have been ever 
paid : and confidering the length of time, there is 
great reafon to fufpeft it was only a paper-contra6t. 

The pafs was obtained according to the matter's 
depofition, ** on hij oath :" but the inftrument itfelf 
is not in unifon with this account ; for it purports to 
have been granted on the perfonal appearance and 
oath of Seaman. 

Who is Mr. Seaman^ He is faid to be an 
jimirkan^ who has obtained reftitution from this 
Court in other cafes. If he appeared in thofe cafes 
in a pure American charafier, he was certainly en- 
titled to it: but it does not therefore follow, that 
the national character which entitled him to reftitu- 
tion in one tranfadion, entitles him to it in all. 
A man may have difierent national charaflers, ac- 
cording to the courfe of different tranfaAions ; and 
ic is my bufinefs to examine the prefent claim by its 
own particular circumftances. 

The mafter ftates in his depofitions, ^^ lYiZt Sea- 
'' man is an American, but he does not know where he 
** reQdes*" We might have cxpedted that there would 
have been fome corrcfpondence between them, if 
there had been any real connexion :-^but it is not 
fo: and no mafter can be lefs connected with his 
owner than this man feems to have been. On this 
▼iew^ I (hould find no great difficulty ia declaring 

what 
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ivhat would be the legal effeft of fuch a traafaAion The 
if the cafe required it. If a man goes into a belli* ^x^gVi?" 
gerent country, and remains there four years, em- - ■ 
ploying himfelf and his property in French trade, it ^^^^* 
will not be eafy to take him out of the deicripcio^ 
of a merchant of that country, as to his property I9 
employed. 

But the ground on which I (hall determine this 
cafe, is that the res gejia do not convince me that 
Seaman had any intereil in this vefff^l 1 for, if he had, 
it is impofllble that he fhould have turned his back 
upon her in the way he dids and (h^t be (hould have left 
her in the poflTeflSon of this man, with fuch an abfolute 
eftrangement between them : it is fo contrary to the 
common manner of acting towards property, that I 
jcannot think it deferving of any credit. 

So much for the papers. Then what 1$ the fub- 
Cdiary evidence ? The matter « believes Seaman to 
" be the owner, bccaufe he told him fp." — This i^ 
a very flight ground of belief, to prove the validity 
of fuch a fale. There is no mention of diredions^ 
nor of accounts ; nor of any thing confidential palling 
between them ; befides, the matter is entitled to lels 
credit, from a circumttance which came out on the 
examination, *^ that he burnt fome letters before 
" capture.*' 

Thefc, it is faid, were only the private letters of 
fome women :— Now, no rule can be better known 
than that neutral matters are not at liberty to deftroy 
papers ; or, if they do, that they will not be admitted 
to explain away fuch a fuppreffion, by faying, " they 
•^ were only private letters." 
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Tb« In all cafes it muft be confidcrcd as a proof 

•THBKs. ^{ mala fides \ and where chat appears, it is an uni- 



vcrfal rule to prcfunne the word againft thofe who 
%il^. ' arc conviftcd of it : it will always be fuppofed that 
fuch letters relate to the (hip or cargo ; and that it 
was of material confequence to fonne interefts^ that 
they (hould be deftroyed. 

BefideSj the fa(5l does not come out, on the ma(ler*s 
depofition, with great franknefs : it is added, by in- 
terlineations afterwards, when this circumftance had 
been difclofed by another witnefs, whofe credit has 
been attacked : but I think the mafter's confeffion 
of this fa£t, made in this manner, confirms the ere* 
dit of the witnefs who mentions it \ and if it were 
neceflary to choofe between the two, I (hould not 
hefitate to prefer the teftimony of that witnefs. The 
mate alfo fuppre(re3 the circumftance ; and as it is 
one which he could not but know^ it is a fuppreflion 
which very much impeaches his. credit alfo. Look- 
ing to all thefe circumftances ; to the want of proof 
of purchafe ; and to the mode of payment : feeing 
that the mafter is in a great meafure difcredited : from 
the whole complexion of this cafe, I am of opinion, 
that the a(rerted transfer never took place: and 
therefore I rejeft this claim* 
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THE FLAD OYEN, Martbnson Matter. 

■pHis was a cJafc of an EngUJb prize (hip carried 
* into a neutral country, and there fold, under a 
entence of condemnation by the French confuK 

The claim was given on behalf of the purchafer, 
I Danijh merchant. 

The King's Advocate having opened the general 
urcumftances of the cafe. 

The Court faid— This is a cafe in which I muft 
:all on the counfel for the claimant to begin. 

Arnold and SeweU^^TYiz title to this veflcl can 
carcely be called in quettion on any doubts refpefb- 
ng the property, or the aftual transfer. There arc 
ill the ufual proofs of property on board ; and the 
:ransfer is defcribed to have been made in the moft 
Dpen manner, by public auction. The only ground 
5n which it can be difputed, therefore, muft be on 
:he legality of fuch a fale ; and, for that purpofe, it is 
:ontended that a fentence of condemnation is cflen- 
tial to the transfer of prize fhips ; and that a legal 
condemnation did not pafs on this occalian : but ic 
no, where appears what are the forms and cir- 
cumttances neceflfary to make this a legal zd:. A 
condemnation took place, and under the perfon de- 
legated by the French nation, to exercife this function. 
There is no reafon to contend that the name and 
procefs of an Admiralty Court are neceflary, as long 
as the proceedings are held under the public au« 
thority of the belligerent country, and are conform- 
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flaTotxn. ^^^^ ^^ ^^^ '^^ °^ nations. In the prcfcnt war. 



2^d of November 1795, there was the cafe of The 
^Tyoo!^* ^^^^fi^y * fl^'P condemned under a fentcncc of the 
* Beaureau de Csmmerce at Bordeaux^ in which the 

condemnation was held good. 12th of April 17969 
there was the cafe of a (hip condemned by the re- 
prefcntative of the French nation^ as commiffary,' 
attending the French armies in their irruption into 
Holland. In point of form, it cannot be faid the pre- 
fent inftrument is defcftive : it aflerts the nature of 
the authority under which it paffed— /A^ decree of the 
French nation \ and then details fully the ufual and 
regular proceedings. There feems to be no reafon 
why it may. not take efFeA in a neutral country, 
provided it be done with the permiflion of that 
government. In this inftance the condemnation was 
in the moft public manner: the fale was in the 
Chancery of the country,-— and a Danijb pafs was im- 
nediately granted, as for a Danijb vefiel. It is 
enough if the captor carries his prize into a place 
of fecurity ; and a neutral port has been expreisly 
held to be fufficient for this very purpofe, in books of 
great authority. Conf. del Mare 287. Vattek h. iii. 
€. T./efl. 132. 

The practice of our own country alfo has in many 
inftances proceeded on this principle. Englijb captors 
have taken their prizes into Lijbon and Leghorn ; and 
condemnations have pafTed upon them lying there. 
In the laft war, they carried them to Nice: and 
there was an inftance of a ftiip, *Tbe Favourite^ car- 
ried into this very port of Bergen^ and condemned. 
On thcf<; grounds it is (ubmittedi this practice can*- 

not 
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not be impeached as illegal : and the claim to the ^ '^ 
property in queftion^ transferred under ir> muft there- " 

fore be admitted. J^ «^» 

1799, 

Judgment. 

Sir W. Scoti^T\i\% is the cafe of a (hip taken hf 
a French privateer^ and carried into the port of 
Birgen in Norway^ where it appears fhe underwent 
a fort of procefs> which terminated in a fentence of 
condemnation, pronounced by the French conful; 
and under that fentence, Ihe is aflerted to have been 
transferred to the prefent neutral proprietor. 

The fale was conducted by public au£tion : but 
it appears that the very perfon who was the purchafer 
in that cafe, was likewife the aftual feller, and flood 
in the capacity of general agent, at this place, for the 
French nation. The fhip was put up to audion: 
there was no bidder whatever, and Ihe was purchafed 
by himfelf, under the denomination of agent. 

Now, from the ambiguity of thefe expreOlons, the 
prefumption on the face of fuch a fale would be, that 
be purchafed her in the fame charader in which 
he fold : having fold as agent for the French^ he 
might be confidered as having bought alfo for the 
French proprietors, who carried her into that port. 
The utmoft that the Court could do in fuch a cafe, 
would be to allow farther proofs in order to fee in 
what charafter he made the purchafe, whether pro^ 
frio nomine^ or as agent. 

It appears that this (hip was fent immediately to 
France^ which of itfelf colours the nature of the 
purchafe, and ihews it could not be for a mere 
liane^ and for Danijb commerce i but on behalf of 

perfoos 
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The perfons rcfidcnt in France: it appears likcwife, 

TtitpOTiw. ^j^^^ j^^ ^^^^ ^^.^ vcffd with papers for the ifland 

jsm. i6th, of 5/. Martins j but in fad gave verbal diredlions 
'^^ to the matter to get into the port of Havre, if 
he poflibly could. Now, from the depofitions of 
the matter, I think it was entirely within the know* 
ledge of the pretended porchafer, that Havre was a 
blockaded port : he orders him <^ to get into Havre 
*^ de Gracej and land the goods, if it be poflible i 
•5 but in cafe he (hould be prevented from fo do- 
** ing, he was then to go to St. Martins^ and land 
'* the goods there." I think it fufficiently appears, 
under thefe circumftances, that the vigilance of 
Briiifo cruifers was, if pottible, to be avoided ; and 
that there has been a fraudulent intention to break 
the blockade, which at that time was adually ex- 
iftiog. 

All the papers on board differ from the aftual 
proof; becaufe they repreftnt St. Martins as the 
primary port of deftination, whiitt it was in faft 
to be the dernier refort only, in cafe he could not 
effeft his attempt to get into Havre. Under thefc 
circumftances, I am of opinion that this does amount 
to that fraudulent conduft on the part of the pur- 
chafer, which wouk) debar him from the advantage 
of farther proof: and taking all the circumftances 
together, I am of opinion that it was no adlual tranf- 
hx, but that the fhip remained the property of the 
French captors, and was going to France to be put 
into their poflcflion; and therefore upon that part 
of the cafe I fliould have very little doubt in pro- 
nouncing a fentence of condemnation. 

But 
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But another queftion has arifcn in this cafe, upon "^ 
which a great deal of argument has been employed; \ 

namely. Whether the fentence of condemnation 7^. 16th, 
which was pronounced by the French conful, is of 
fuch legal authority as to transfer the vefTel, fup- 
poGng the purchafe to have been bond fide made ? 
I direfted the counfel for the claimants to begin; 
becaufe, the fentence being of a fpecies altogether 
new, it lay upon them to prove that ic was neverthe* 
iefs a legal one. 

It has frequently been faid, that it is the peculiar 
doftrine of the law of England to require a fentence 
of condemnation, as neceflary to transfer the pro^ 
perty of prize \ and that according to the pradice 
of fome nations twenty-four hours, and according to 
the practice of others bringing infra prefidia^ is 
lothority enough to convert the prize. I take that 
:o be not quite correft i for I apprehend, that by the 
general praftice of the law of nations, a fentence of 
c!Ondemnation is at prefent deemed generally necef- 
fary ; and that a neutral purchafer in Europe^ during 
i?ar, does look to the legal fentence of condemnation 
IS one of the title-deeds of the fhip, if he buys 
I prize veflel. I believe there is no inftance in which 
I man having purchafed a prize veflfel of a belligerenr, 
'las thought himfelf quite fecure in making that 
purchafe, merely becaufe the (hip had been in the 
rnemy's poflellion twenty-four hours, or carried infra 
Wtjidia : the contrary has been mor^ generally held, 
ind the inftrument of condemnation is amongft thofe 
documents which are mod univerally produced by a 
Deutral purchafer \ that if fhe has been taken as prize, 

ic 
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^ The \i (hould appear alfo that (he has been, in a proper 

_ judicial form, fubjeAed to adjudication. 

7^^ ij^t^t Now, in what form have thefe adjudications con- 

ftandy appeared ? They are the fentences of courts 
afling and exercifing their functions in the belligerait 
country ; and it is for the very firft time in the world, 
that in the year 1799, an attempt is made to imppfc 
upon the court a fentence of a tribunal not exifting 
in the belligerent country, but of a perfoo pre- 
tending to be authorized within the dominions of a 
neutral country : in my opinion, if it could be fliewn, 
that, regarding mere fpeculative general principles, 
fuch a condemnation ought to be deemed fufficient s 
that would not be enough ^ more mull be proved i it 
mud be (hewn that it is conformable to the ufage 
and pradice of nations. 

A great part of the law of nations {lands on no other 
foundation : it is introduced, indeed, by general prip« 
ciples; but it travels with thofe general principle^ 
only to a certain extent : and, if it flops there, you 
are not at liberty to go farther, and to fay, that mere 
general fpeculations would bear you out in a further 
progrcfs : thus, for tnftance, on mere general prin- 
ciples it is lawful to deftroy your enemy s and mere 
general principles make no great difference as to the 
manner by which this is to be effected ( but the con* 
ventional law of mankind^ which is evidenced in their 
pradice, does make a diftindion, and allows fome, 
aAd prohibits otlier, modes of deftrudlon^ and a 
beligerent is bound to confine himfelf to thofe modes 
which the common pradice of mankind has employed^ 
and to reliB^urfh thofe which the fame pradice has 

not 
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not brought within the ordinary cxcrcifc of war, rtAJorfif 
however fanftioned by its principles and purpofes. ■ 

Now, it having been the conftant ufage, that the ^7,oi^^* 
tribunals of the law of nations in thefe matters (hall 
exercife their functions within the belligerent country j 
if it was proved to me in the cleared manner, that on 
mere general theory fuch a tribunal might ad in the 
neutral country ; I mud take my ftand on the ancient 
and univerfal practice of mankind ; and fay that as 
far as that pradiCe has gone, I am willing to go ; 
and where it has thought proper to (top, there I 
mud dop likewife. 

It is my duty not to admit, that becaufe one 
nation has thought proper to depart from the com* 
nK>n ufage of the world, and to treat the notice of 
mankind in a new and unprecedented manner, that I 
am on that account under the neccfllry of acknow- 
ledging the efficacy of fuch a novel inditutions 
merely becaufe general theory might give it a degree 
of countenance, independent of all pradtice from the 
earlied hidory of mankind. The inditution mud 
conform to the text law, and likewife to the condant 
ufage upon the matter 5 and when I am told, that 
before the prefcnt war, no fentcnce of this kind has 
ever been produced in the annals of mankind; and chat 
it is produced by one nation only in this war; I 
require nothing more to fatisfy me, that it is the 
duty of this Court to reje£l fuch a fentence as in- 
admiflible. 

Having thus declared that there mud be an ante- 
cedent ufage upon the fubjeft, I (hould think myfelf 
judified in difmilTing this matter without en:ering 
into any farther difcuflion. — But even if we look 

farther. 
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'^ farther, 1 fee no fufficicnt ground to fay, that Oil 
I nnerc general principles fuch a (cncence could be 

7m. i6cb» fuftained: proceedings upon prize are proceedings 
in rem -, and ic is prefumed, that the body and Tub* 
fiance of the thing is in the country which has to 
exercife the jurifdi&ion. I have not heard any in- 
fiances quoted to the contrary, excepting in a very 
few cafes which have been urged, argumentatively, 
in the way which is technically called ad bominem^ 
being cafes of condemnations o( Britijh prizes carried 
into the ports of Li/bon and Leghorn : but in thofe the 
condemnations were pronounced by the High Court 
of Admiralty in England. The only cafes are of 
two (hips carried into foreign ports, and condemned 
in England by this Court ; the very infrequency of 
fuch a practice (hews the irregularity of it. Upon 
cafes in ,the practice of other nations antecedent to 
the prefent war, the advocates have been filent. 

Now, as to thefe condemnations of prizes carried 
to Lijifon and Legbomy it has been faid, that if the 
courts of Great Britain venture this degree of ir- 
regularity, other countries have a right to go farther. 
That confcqucnce I deny : the true mode of correft- 
ing the irregular praflice of a nation is, by protefting 
againft it i and by inducing that country to reform 
it : it IS monftrous to fuppofe, that bectufe one 
country has been guilty of an irregularity, every 
other country is let loofe from the law of nations; 
and is at liberty to aflurne as much as it thinks fit. 

Upon thefe ports of LiJIfon and Legbom it is to 
be remarked, that they have a peculiar and dif- 
aiminate charad^er, a character that to a certain 
degree alTimilates them to Briiijh ports f the Britifo 

exift 



HIGH COURT OF ADMIRALTY. 



I« 



cxift there in a dlftina charaSer, under the proteAion ^ Tbt 

of pccuhar treaties ; and with rcfpecl to Portugal^ , 

chofe treaties go fo far as to engage^ that if a fhip 7^- ^^^\ 

belonging to one CQuntry fliall be brought by its '^ 

enemy into the ports of another, which happens to 

be at peace, this neutral country (hall be bound to 

feize that (hip, and reftore it to its ally : to be Aire 

no covenant can have more the efie£k of giving the 

pof ts of England and Portugal a reciprocal relation 

of a very peculiar fort— to make the Britijb ports 

Portuguefe ports, and the Portugueje ports Britijb 

ports to a certain degree. Now, unlefs I am given 

to underftand, that peculiar treaties between France 

and Denmark have impre(red fuch a di(tin£tive cha* 

rafter upon the port of Bergen ; I cannot allow that it 

can be confidered, on the mere footing of general 

neutrality, to be a French port, exadlly in the fame 

manner in which London may be confidered as a 

Portuguefe port, or Lf/bon as a Britijb port. 

But fuppo(ing this poITible, ftill it would not foU 
low that fuch condemnations could be pleaded as 
authorities in the prefent cafe } becaufe, in the firfl: 
place, the validity of fuch condemnations themfelves 
may be the fubjedt of reafonablc doubt. — For it by 
no means appears that the enemy, or neutrals, who 
might have an intereft in contefting them, have ever 
acknowledged their validity. Whoever purchafes 
under fuch fentences muft be content to purchafe 
them fubjed to all the queftions that may arife upon 
their fufficiency. 

But 2dly, Suppofing that no doubts could be en«^ 
tertaincd refpeding the fufHciency of fuch fentences ; 

it 
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The it by n6 means follows that the efficacy of the prefent 
' fentencc can be fupported : there the tribunal is 
jmt. 1 6th, aAing in the country to which it belongs, anc) with 
^^^ whofc authority it is arnned. Here a perfon, utterly 
naked of all authority except over the fubjefbs of 
bis ewn country, and pofTefling that merely by the 
indulgence of the country in which he refides, pre* 
tends to exercife a jurifdifhon in a matter in which 
the fubjefls of many other States may be concerned. 
No fuch authority was ever conceded by any country 
to a foreign agent of any defcription refiding within 
it : and leaft of all could fuch an authority be con- 
ceded in the matter of prize of war — a matter over 
which a neutral country has no cognizance whatever, 
except in the fingle cafe of an infringeno/cntof its own 
territory ; and in which fuch a conceflion of au- 
thority cannot be made withqut departing from the 
duties, and lofing^ the benefits, of its neutral cha« 
radler. 

Mark the confcquenccs which muft follow from 
fuch a pretended concefTion : obferve in the prefent 
cafe how it would affed the neutral character of the 
ports in the north ! If France can ftation a judge of 
the Admiralty at Bergen^ and can ftation there its 
cruifcrs to carry in prizes for that judge to condemn; 
who can deny that to every purpofe of hoftilc mif- 
chief againft the commerce of England^ Bergen will 
differ from jD«»*/r*, in no other refpedt than this, 
that it is a port of the enemy to a much greater ex* 
tent of praflical mifchief. To make the ports of 
Norway the feats of the French tribunals of war, is 
to make the adjacent fca the theatre of French l)of- 
tility. 

If 
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It givte one belligerent the unfair advantage of a The 

new ftatiofl of war, which does not properly belong ^' \ 

to him ; and it gives to the other the unfair difad* Jm. 16th, 
vantage of an a&ive eneniy in a quarter where no ^^^^* 
enemy would naturally be found. The coafts of 
Norway could no longer be approached by the Bri^ 
/ifif merchant with fafety,' and a fufpenGon of com- 
merce would foon be followed by a fufpenfion of 
amity. 

Wifely, therefore, did the /American government 
defeat a fimilar attempt made on them, at an earlier 
period of the war : they knew that to permit fuch an 
exercife of the rights of war/ within their cities^ 
would be to make their coafts a ftation of hoftility. 

Whether the government of Denmark has (hewn 
equal vigilance in obferving, or equal indignation in 
repelling the attempt, is more than 1 am warranted 
to affert : but though the publicity of the tranfa^ftion 
in the town of Bergen may fubjcA the police of that 
place to fome degree of obfervation ; I fee nothing 
in the papers which ifllie immediately from the 
royal authority that at all affects the government 
itfelf with the knowledge and approbation of the 
fa£t ', and indeed it would be indecent to fuppofe that 
a country, (landing upon the footing of ancient and 
friendly alliance to this country, could have given its 
fandlion to a meafure fo full of hoftility to its friend, 
and of poflible inconvenience to itfelf: I muft, there- 
fore, deem the a£b of this French conful a licentious 
attempt to exercife the rights of war wichin the 
bofom of a neutral country, where no fuch exercif^p 
has ever been authorifed. 

VOL. I. L I am 
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I am of opinion upon the whole, that this (hip 
mud be rcftored to the Britijh owners upon the ufujd 
(alvage i and I difmifs the claim of Mr. Krobn upon 
both grounds s as well upon the legality of the fen- 
tence, as upon the want of reality in the pretended 
transfer from the French captors: and I muft addj 
that Mr. Krohn appearing to poflfcfs two charaders^ 
that of Danijb fubject and of French agent, the claim 
which he has brought forward favours much more 
of the latter charadter than of the former. It is 
beyond my belief, that any man (landing in the 
genuine and unmixed character of a Danijh fubjed, 
(hould entertain a wi/h to eitablKh that fort of law 
for which this French agent has thought proper to 
contend. 
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THE HENRICK AND MARIA, Baar Mafter. 

npHis was a cafe of a Danijh vtStX taken on a 
^ voyage from Norway to Amfterdam^ 'June 28th, 
1798. 

For the Captor^ the King^s Advocate contended, 
that the (hip was liable to confifcation for breaking 
the blockade, as the maftcr, on being warned not to 
go to any Dutch port, declared ** he muft proceed ac- 
" cording to his bills of lading/* 

For the Claimant^ Lawrence argued, that the 
notice of a blockade of all Dutch ports was ai that 
ixmt not true-, and therefore it could not be made 

good 
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good by limitation or conJiruSion for Amjierdarh^ the . The 
only Butch port which was then under blockade. nurix!" 



Judgment. 7""- '5*, 

Sir ^. «y^^//— There are two obje£lions taken in 
this cafe ; ift, That the notice of the captor was il- 
legal; and 2dly, That the mafter did not in fa£t 
proceed towards Amfierdam. 

Now, the notice appears to have been *^ not to 
'' proceed to any Dutch port:" to be furc that goes a 
great deal beyond any thing which the captors had a 
right to prefcribe j for they ought to have fpecified 
the ports to which the blockade was confined. Thd 
great point is, to underftand what the mafter appre^ 
hended was the prohibition upon him \ for certainly 
what is reprefented to have pafTed between him and 
the captor cannot be conclufive. 

The mafter fays, " he was captured on account of 
*< his dcftination to Amfterdam^ and becaufe he faid 
" he muft proceed thither/' This, it is contended, . 
was merely a hafty declaration of the mailer, not 
carried into effeft : — and if the mafter had taken 
upon himfelf to fay, that upon this warning he did 
intend to change his courfe, but was feized im- 
mediately \ it would be prefTing the matter too hardly 
upon his owners, not to allow him time to exprefa 
his determination: but he fays no fuch thing; and 
if his conduft amounts to an obftinate perfevcrance 
to go there ; I fl\puld hold that a blockade may be 
broken by obftinacy, as well as by fraud ; and if a 
mafter fays, he will gOy and be muji go ihicre, in de- 
fiance of notice, his owners muft take the confe- 
quences of his conduft. 

L 2 le 
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The ^ It is a circunidance in favour of this man^ that the 

^MVirA^'^'' only ftiips in fight were two Banijh merchantmen* 

'- The fight of one veflcl would not cerrainly be fuffi- 

ly^f*' cient notice of a blockade : and therefore it is necef- 

fary that it Ihould be fignificd to me^ that there was a 

blockade, iefaSiOy before that port. 

The evidence is very imperfeft on that point : I 
I {hall therefore require farther information ; and 
give both parties an opportunity of producing what 
they think favourable to them. 

May loth.— Farther proof was given of the no* 
tice which the mafter had received of the blockade of 
of the Vlk paflage. 

Sir JV. Scott — On the former hearing it appeared 
that fomc notice had been given ; but I wifhed to 
obtain more particular information rcfj efting it. 
The notice was written on the fliip's papers, to this 
effc6t: *< This fhip was boarded and warned not to 
M proceed to any Dutch port:'* the mafter ftatrs, 
«' that the (hip was arretted, becaufc he faid he 
^^ muft proceed according to the bill of lading/' 

It was open to both parties to have given ex* 
planatory affidavits; but the captors have offered 
none: therefore unlefs it is (hewn that they have 
been prevented, by abfence at fea, or other juft caufe, 
I muft take the claimants affidavit to be true. The 
notice is, I think, in point of authority, illegal ; at 
the time when it was given, there was no blockade 
which extended to all Dutch ports. A declaration 
of blockade is a high aft of fovereignty j and a com* 
mandcr of a king's (hip is not to extend it* 

The 
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The notice is alfo^ I think, as illegal in eflfeA as r^e 
in authority: it cannot be faid that fuCh a notice^ "^mama?*** 
though' bad for other ports, is good for ^Jlerdam. ■ > • 

It takes from the neutral all power of clcftion, as to '^t-j^* 
what other port of Holland he ihould go, when he 
found the port of his dedination under blockadRr.t^ 
A commander of a (hip muft not reduce a neutral to 
this kind of diftrefss and I am of opinion, that if the 
neutral had contravened the notice, he would not have 
been fubjeft to condemnation. 

ftut that he did fo, refts only on verbal anfwers 
and conVci-fiitidn : I adhere to what I faid before, 
that an obftihate adherence to a firft intention would 
fubjeft a fhrp tb the penalty j and the owners muft 
bear the confcquences of the obftinacy of their ma- 
iler : but I think the converfation of thi^ man was 
not an expreflion of final intention ; but thai of a 
rhah deliberating under difficulties, in which he was 
unfairly placed. The traptain of the king's (hip 
aiked the mafter, if he knew that Holland was block- 
aded ; and he anfwercd, <^ that he did not/' This 
qucilion agrees with the written notice ; and (hews 
bow ftrange a niifapprehenGon the commander had 
entertained of the nature of the blockade which he 
was employed to form. 

The mafter faid, ^< he could not anfwer it to his 
<^ owners to go to any place but Holland" The 
commander does not point out to him any ports of 
Holland to which he might go ; but tells him he 
might go to Bremen, Hamburgh, or England; and 
adds, *' 3Lsyou mufi go to Holland, you are my prize.** 
1 think the notice was erroneous, and befides not 
broken ; and therefore I reftore this (hip« 

h 3 Appli* 
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Application was made for the claimant's cxpences, 
but rcfufed ; there being other grounds of juftifiable 
fcifure independent of the queftion of blockade. 
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THE VROUW JUDITH, Volkerts Matter. 

npHis was a cafe of a vcflel taken coming out of 
-*• Havre^ Augufi 21, 1798. 

For the Captors, the King's Advocate contended, 
that it fell un^er th^ law which had been laid down 
refpeAing a breach of blockade 5. that blockade {a) 
V^as broken by egrefi, as well as by ingr^fs. 
. For JbcQlqimant.^ Laurence argued, that it was 
ne^eflary tp . fhew there had been a declaration of 
this blockade; or, if it was only a blockade defaQo^ 
that it was permanently es^ifting : for the feifure was 
made by qq^vveffel onlyi and it did not appear that 
the others .|vvcre not ^t a gr^t distance. 

Judgment. 

Sir'^. Scott — This is a (hip that was taken failing 
junder Prujfian colours. A claim has been given 
for a perfonof £«i3ifif ; but the evidence of propertf 
is admitted not to be complete. . 

She appears to have been a prise veficl taken bjr 
tht French \ but after that, her hiftory is no farther 
detailed, nor does it appear whether (he had con- 
tinued to navigate from French pons or not : all 
the papers are fiicnt on that point, and there is no 
bill ofjale: at all events, therefore, it is a cafe which 
muft hav^ gone 10 farther proof y 

(flVVi<fe'fipr4: Thi frtJrick, Molit, f.^S; Itt )$*ij^, 
Muffbj, p.93. ■ '■-■■■■ . 

Tho 
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The cargo is claimed by the matter, a young man ^'">« . 
of four-and-twenty, under the dcfcription of his pri- jooixw. 
vatc adventure; but it is far beyond the ordinary "*"~ 
value of claims of that fort. It was paid for, ac- ^"7^. 
cording to his account, by bills drawn 00 the owner 
of the veflel ; and therefore it would be natural Co 
expe& ibme communication between them: but it 
appears they held no fuch correfpondence ; which is^ 
to be fure, a very Gngular circumftance, not very 
credible, and one that throws a ftrong degree of fuf« 
picion on his title to the cargo. The veifel was 
taken on the a ill of jiuguji coming out of Havre : 
and as a blockade exifted at the time, it is argued, 
that that aft fubjedls her to condemnation. 

Taking the fa£t to be, th^t there was a bbckade, 
and that the cargo was put on board after the know* 
ledge of the blockade, I (hould have no hefitation in 
faying what I have indeed before laid down, that 
the a£i: of the mailer of the vefTel binds the owner in 
refpeft to the conduft of the (hip, as much as if it 
was committed by the owner himfelf. There are 
powers with which the law invefts him ; and if he 
abufes his trull, it is a matter to be fettled between 
him and the perfon who conftituted him mailer $ but 
his a£t of violation is, as to the penal confcquences, 
to be confidered as the aft of the owners. 

Now, with refpcft to the matter of blockade, I 
mull obferve, that a blockade is jull as much violated 
by a veflel pafling outwards as inwards. A block- 
ade is a fort of circumvallation round a place, by 
which all foreign connexion and correfpondence is, 
as far as human force can effcft it, to be entirely 
cut off. It is intended to fufpend the entire com- 

L 4 mcrcc 
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„i'k* merce of that place; and a neutral is no More at 
jrpim. liberty to affift the traffic of exportation than of im- 
^r — ^ portatioi). The utmoft that can be allowed to a 
1799* * neutral veflfel is^ that having already taken on bbard 
a cargo before the blockade begins, (he may be it 
liberty to retire with it. But it mud be confidered 
is a rdle which this Court means to apply : that a 
neutral (hip departing, can only take away a cargo 
hnd Jidt^ fur chafed and deliveredy before the com- 
mencement of the blockade : if (he afterward cakes on 
board a cargOj it is a fraudulent ad> and a violation 
Df the blockade. 

It is certainly nece(rary that a blockade (hould be 
intimated to neutral merchants in fome way or other. 
It Ttwf- be notified in a public and folemit ttianner, 
by declaration to foreign governments ; and this 
mode would always be mo(t defirable, althbugh it i* 
Ibn^etimes omitted in practice : but it may aOA^ 
fftncYice fllfo di faBo^ by a blockading force giving 
hodce on the fpot to thofe who come from ^ diftance, 
tnd who may therefore be ignorant df the fa6b. Veflfelt 
going in arej in that cafe, entitled to a notice be* 
fore they can be juftly liable to the confequences of 
breaking a blockade. But I take it to be quit* 
otherwife with vcfltls coming out of the port which 
is the objeft of blockade; there no notice is neceflar]% 
tftei* the blockade has exifted defaH^ for any length 
of time } the continued faft is itfclf a fufficient noi 
lice. It is inipo(rib]e for thofe within to be ignorailfc 
of ibe forcible fufpenfion of their commerce : tht 
notoriety of the thing fuperfodes the neceflity of par^ 
ticular notice to each (hip* 
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In rcfpcft to this port, there had been a blockade The 
notorioufly exifting during a great part of the fum- Jvdith. 



nicr : a perfon breaking it is prima facie a delin- 
quent i and the Court will hold it to be incumbent 17^^ 
on thofe who arc feifed in this adj to prove the ch*- 
cuaiftances by which they hope to be exonerated froai 
the delinquency imputed to them. Now, it being 
proved in this, and in other cafes, that thei^e was 
a blockade exiting at the time of capture^ what is 
there in this evidence to fatisfy me that it was hoc 
cxifting, and notorioufly exifting, when the cargo 
was taken on board, and at the time when the vef« 
fel came out i The lading was taken in on the lOth 
o( /bigufii and the (hip failed on the aift. 

Was there My reafon to beliere the blocfcading 
force bad Retired at that time ? I find the tardtaar^ 
fsrce, which is never large, ftationed round, at the 
lime of capture v this veflel fallies out, and is inK> 
mediately arrfcftcdit I think, then, there is prdof tif 
force fufficidnt toi)Iockade this port; and evidence to 
fiitisfy n)e that it could not be unknown to the fwt^ 
ties: I wiit'&rther add, that the cafe is, in other 
refpe£lSj of a very unfavourable appearance. 

There is ftrbng rtafon to fuppofr, the cargo and 
the veflfel are neither of them the property of the 
claimants. 

There arc many ctrcumftances that prevent the 
indulgence of farther proofs and looking at the 
whole of this cafe together^ I think myfelf war« 
Mnted to xtjc& thefb clainns. 

The claim beiAg rejected, the (hip was reftored Olii 
fiilvage to the former Britijk owner. 
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THE COLUMBIA, Weeks Mailer. 

^pHis was a cafe of an yhierican vtfftl taken on a 
^ voyage from Hamburgh to Jmfierdamy Auguft 
aoth, 1798. 

' Judgment. 

Sir W. Scott — There is pretty dear proof of ncu- 
tral property in this cafe^ both of the fbip and cargo; 
but the velTel was taken attempting to break a 
blockade. 

It ia unneceflfary for me to obrcrve» that there is no 
rule of the law of nations more eftabfifhed than this ; 
^t tbe breach .of a blockade fubje£ts the property 
fo dbployed. to donflfcation. Among ati the con* 
tradidtoiy pofidona that have bceit advaiiccd on the 
law of nations, this principle hasr never been diC* 
putedrtit is to be found in ail books xif law, and in 
aU treaties ;i every man knows irrthe fubjeds of all 
ftatea-* known it, as it is univerialiy acknowledged by 
aill.gavernmeritS' who pofTcfs ann^.degcee' of civil 
knowledge. r: ' . 

I Tfais.vellel came hotm America, and, as it appears^ 
svith. innocent intentions on the par6t)f thtiAmericati 
owners ; for it was not known at that time in America^ 
i)i^t Amfterdam 'WZ9 'm2L ^2Xt of.inveftmenti and 
therefore there is no proof inimediaQely aife£ting the 
owners. But :!a per&)n . may be penally affedcd by 
the mifconduA of his agents, as well as by his 0W4 
g^l:-,and if be dciegates general powers to others, 
and they mifufe their truft, his remedy muft bf 
againll them« 

The 
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The matter was by his inftru6lions to go north about The 
to Cruxbaven. This precaution is perhaps liable to ^^'•^*'"^* 
fome unfavourable interpretation : the counfel for the >». 171^ 
clainaant have endeavoured to interpret it to their ad- *^^ 
vantage ; but at the beft, it can be but a matter of 
indifference. When he arrived at Cruxbaven, he was 
to go immediately to Hamburgh, and to put himfelf 
under the direftion of Meffrs Boue and Company. 
They therefore were to have the entire dominion 
over this ihip and cargo. It appears^ ho\yever^ they 
corrcfponded with perfons at Amfierdamy to whom 
farther confidential inftrudtion had been given by the 
owners s and thefe orders are found in a letter 
from Meffrs.: Vos and Graves, of New Tork, 
to Boue ^nd Company^ informing them^ that the 
Columbia was intended (ot yimjier dam ^conGgncd to 
the houfe of Crommelin, to whom Boue and Company 
arc . diredled to lend the vcffcl on *' // the winds 
*' Jhould continue unjieady, and keep the Englilh 
^^ (Tuifers off the Duich coafi :'* if not, they were 
to unload the cargo^ and forward it by the interior 
navigation to Amjlerdam. Boue ^nd Company accord- 
ingly dire6l the matter *' to proceed to Jmfterdam, if 
*^ the winds fliould be fuch as to keep the Englijb 
** at a dittance." There is alfo a letter from the 
matter to BouS from Cruxhaven i in which he fays, 
*' /Inifterdam is blockaded." 

We have this fad then, that when the matter failed 
from Amfierdam, the blockade was perfedly well 
Icnown both to him and the confignees : but their 
defign wfs, to feife the opportunity of entering 
wbiltt the winds kept the blockading force at a 
4 . diftance» 
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Tht diftancc. Now, under thcfc circumftances, I have no 
htfitation in faying, that the blockade was broken, 
Jan. 17th, The blockade was to be confidcrcd as legally cxift- 

'^'^ ing, although the winds did occafionaily blow off the 
blockading fquadron. It was an accidental thange 
which muft take place in every blockade : btit the 
blockade Ss not therefore fufpended. The contrary 
18 laid down in all books of authority ; and the lavi^ 
conHders an attempt to take advantage of fuch an 
accidental removal as an attempt to break the block- 
ade, and as a nnere fraud. 

But it has been faid, that by this American treaty, 
there mufi he a previous warning j certainly whir^ 
veffels fail without a knowledge of tht blocka(fe> a 
notice is neceffary \ but if yt)o can affelft them ^ith 
Ihe knowledge of that faft, a warning thth bectftwei 
an idle ceremony, of no ufe, and therefofe h6t » 
be required. The maftfer, the confignee^, artd afl 
^rfons intruded with the management of the veflel 
appear to have been fufficiently informed of this 
blockade j and, therefore, they are not in the fittiatioft 
which the treaty fuppofes. 

' It is faid alfo, that the vcffcl had n6t arrived; thtt 
the -offence was ndt actually comrhitted, but refted \k 
intention only. On this point I am clearly of 
t)pinion, that the failing with an intention of eVadiii^ 
the blockade of the Texel^ was beginning to execute 
that intention ; dnd is an trvert all conftituting the 
offence. From that moment the blockade is fraudu- 
lently invaded. I art), therefore, on full tonvifilon, 
of opmion, that a breach of blockade has been com* 
mitted in this cafe; that the aft of the matter itM 
AffeA the owner to the cxtciic of the whole of his 

property 
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The 

COLUMBIA* 



property concerned in the tranfaftion. The (hip 
and cargQ belongs in this cafe, to the fame indivi- 
duals, and therefore they muft be both involved in the >»• 17^^ 
icntence of condeoinaiion. 
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LE FRANCHA. 

r^HB King^s Advocate moved the Court to pro- 
^ nounccj that head-money was due on the capture 
of this (hip, being an armed and commiflioned (hipi 
although (he had a cargo on board. 

C^«r/— I conceive that the Court, in no cafe what- 
cvcr> diredtly pronounces head-money to be ducj it 
^oes no further than to intimate its opinion, by de- 
claring the number of pcrfons who were on board at 
the time of the engagement. But the commiflloners, 
who are to pay the head-money, where due, are not, 
that I know of, bound to pay at all upon the opinion 
fo intimated ; though if they do pay, they are bound 
by the declaration of numbers made by the Court. 
With refpeft to the circumftancc of having a cargo on 
board, the Court dire6ted precedents to be looked 
up. The Rcgiftrar faid, that on a former fearch^ 
directed by the judge, fuch Ihips appeared to have 
been deemed not entitled. 



1799. 
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OSober a2d, 1799. — ^This fubjeft being moved 

again in the cafe of The Ceres, the King^s Advocate 

prayed, that the King*s ProHor might be direfted to 

make a fearch alfo, as it was a queftion in which 

king's (hips were much interefted. 

^ The 
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The Regiftrar faid, that he and the King^s ProBdr 
had fearched together ; and that they had found the 
precedents were all one way, againft pronouncing 
for head-money when a cargo was on board. 

Court'^W nny opinion had not been affcfted by 
thefc precedents^ I cannot fay that I fhould have 
taken fuch a didindion \ but as there are fuch pre* 
cedents, the Court will be guided by them. 
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THE ARGO, Smit Mafter. 

rpHTs was a cafe of a (hip and cargo taken on a 
•*' voyage from Nantz to New Tork^ and claimed 
as the property of Mr. Abeg^ and Conhpanyi of 
Embden. 

Judgment. 

Sir W. Scott — This is a prize fhip, aflfcrted to have 
been purchafcd ir* France for Mr. Ahgg and Com- 
pany, wliufc tranfa^Hons have appeared before this 
Court in other cafes, not much to their advantage i 
and akhough it is not on confideratlons of this kind 
that I mull determine the pre fen t cafe, I cannot 
entirety overlook the conduft of parties, as far asil 
has judicially preHl-d itfelf on my notice. 

The bill of fale purports the vrlTci to lunc 
an Engiijb prize, reguiarl]r COB 
by agents in Frana» 
pany^ but there 
and it h not 
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maeiftrate, and declare before him the commiflion t">« 

_ - , ^ Atoo. 

under which he afls* It mult be mewn to me by , ^ 

proper documents, that the aflerted agent was legally 7^ ^^ 
authorized to make this purchafc. 

On this ftatem? nt of the cafe then it is a cafe of 
farther proof -^ as there is no procuration. And being 
fo, it becomes neceflfary to look farther into it : for 
unlels the circumftances are fuch as to fatisfy the 
Court, at lead in fome degree, that it is a fair cafir, 
the parties will not be entitled to the privilege ai 
farther proof. 

The circumdances of a cafe may be fuch t& CD 
make it utterly incredible, although there are con- 
fident atteftations in fupport of it \ the circumftances 
may be highly unnatural and irreconcileable with any 
view of a fair tranfaAion. The Court muft UO' 
doubtedly be upon its guard againft running wild 
upon mere general prefumptions \ but it muft jod^ 
of the common tranfaflions of life upon cbe £une 
ordinary principles on which the probity and Uneb 
of fuch matters is examined in the gcnmi pnSiec of 
mankind. 

The account given o f thia trao fifljMi^ dbr tbit 
fliip being Uid up unemployed, Mi^^^^kmfor 
thb maftcr, though prrrnniiHy iiiitaw jmIiiiij 4 
man by buih a Pru£ian% hoc «Hili^%tc 
in^0fjl^t a rtrG^cnce, bad ^ 
tcr ^ ^•hat of tic ferv^re ' 
tcki o*it ftxi / 
n Kim ib^hl 

be II3S teit 
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The allien } and J to be fure^ it could not begin in a more 

, '^';'^^ unnatural manner, 

yan.x2d. But the fequcl is of a piece with it; for that a 

merchant fhould confide in a perfefl ftranger^ and 
truft. him with a valuable cargo, in a trade perfedly 
oew to him i that he (hould fend for him td Emi^ 
den I yetj during his day there, hold no converfation 
with him rcfpedting the future managenrvent of his 
veiTel; that he (hould fend him away without 
mentioning to him the name of any configneee, 
without any documents except a printed pafs, and 
without any in&ruAions, except to go to P^ruffei at 
NantZy who had been (he former proprietor of this 
veiTcl s that Peyrujfet fhould be the only perlbn to 
Aippty him with money and diredions: all thcfe are 
circumftances of grofs improbability ; and when I 
look at the eyidence by which they are to be fup- 
ported, inftead of being clear and fatisfa&ory, it is 
irreconcileablc to any fuppofuion of a fair cafe. 

The whole is loaded with difBcultie^ which leave 
on my mind a convidion that the mm^ of Ahegg 
has been ufed in this cafe for purpofes to whidi a 
neutral name ought not to be accommodated. 

There are befides many other circumftances equaU|f 
fufpicious : when the fhip is brought in, the mafier 
writes to Mr. Fridagy his aflerted owner's corref- 
pondent ia London^ informing him, that the fldp is 
taken; and fhe is immediately claimed. But no 
claim is given for the cargo till after a confidcrable 
tioie. It is faid no mention was made of the cargo, 
as it is not gfual to mcrition i/> although it belongs 
to the owner of the (hip. It may be fo: but it 
fcems to be the natural conduct on fuch an occafion, 

and 
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imd indeed the duty of the mafter, when both 9X(t .t^ 
equally in danger^ to take care of one as well as of i 

the other. 7^- *«>* 

The mailer faysj to the fourth interrogatory : " That 
** Peyrujfei delivered poffcffion of the veffel to him :" 
To the feventh, " That the voyage was to end at 
•* New TorV Although I am fatisfied on many 
grounds^ that be was to have returned again to 
France. 

To the ninth, " He believes Aiegg and Company 
^< to be the owners, becaufe Abegg and Peyrujfet told 
^^ him io.^* But he does not fay, chat Abegg ever ex« 
ercifed one a£t of ownerihip, except that of fending 
him to take poflelfion. 

To the thirteenth, he fays, <* He believes the cargo 
^* to be the property of Abeggy becaufe he told him 
fo." But yet he gave him no orders refpcAing ir> 
whilft he was at Embden i nor was it at that time on 
board, or purchafed. 

It is, befides, obfcrvable on the cargo, that it confiQs 
ofBritiJb articles; and the only account given ofthac 
circumftance is, that being prize goods, not allowed to 
be confumed in France^ neutrals had therefore an 
opportunity of purchafing them cheap : to the fif* 
teenth, he fays, ^< There was a charter-party figned 
" between him and Peyrujfet on one fide, and three 
<^ French brokers on the other." It is certainly not 
uncommon to fee charter-parties, where the (hip and 
cargo appear to belong to the fame perfon i and for 
die purpofe of afcertaining the feparate accounts: but 
why three French brokers fhouki intervene, cannot be 
{q eafily explained. It was, befides, not a little ex^ 
traordinary^ that thefe French brokers fhould ftipulate 

YOL, u M with 
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The ^tth him to employ Mr. Scbwilgbaufen^ as hii CoiU 



AlGO. 



fignf c ; and that iht mafter ihould agree to accept hiniy 

janxid, although he had never before heard of his nannei 

^^^^' more efpecially, as he was not io the lift of Mr. 

/ii^gg*9 correfpondems, and the mafter had received 

no mftru^ions to that purpofe from hb owner. 

Ic is obfervable alfo, that the cargo was going 
under three differem marks i and the kcter co the 
confignees directed them to (hip the returned cargo 
under the fame marks. This is much mbrc con- 
fiftent with the fuppofuion of three feveral interefts, 
for which the Fnncb brokers aded, than with this 
claim .for it as the entire property of one man. Be* 
fides, as it has been obferved, th'efe difttAdions could 
not be meant to fei^ve as direftions for the itiiftiraocej 
4br that appears to have been done for one perfim onlfj 
es ^/$ls proprietor. 

• To the twenty-fifth inteitogatory the mafter fayf, 
** That he wrote to //begg from Nanfes, aad received 
** three letters from him, which he burnt before his 
^ departure/* That this amounts to the fame ofience 
as a fpoliation of papers after the commencement 
t)f the voyage; I will not fay ; but it is an extraordinary 
rtrcumftance, that having not One fer^p of paper 
from hiis owner, be fliould think ihefe o(' no coAi- 
fequence: it is a eonduf): fo unufual^ that it leadk 
firoAgly to a convi^ion, that the contents were fuch 
as would not bear the eye of an obfervcr. Upon the 
whole, thefe are all circumftances fo ticterly mcoiw 
flfteAt With any view of a £iir cafe, that I am coo^ 
vinced the fliip and cargo Cannot be thfe properly of 
this neutr^ claimant. Every part of the evidence 
|)ointB ftrongly to French imerefts. I ihall, there- 

forcj 
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tore, condemn the fhip and cargo^ and dire£t the (hip 
to be reftored^ on falvage^ to the former Britijb 
owner* 
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THE VROUW, Hermina Jonker Matter* 

^pHis was a cafe of a (hip, formerly a l^utcb vcfTcl, 
'"^ but affcrtcd to have been transferred to a neutral 
merchant. 

Judgment. 

Sir W. 5r^//— .This is a claim given for a (hip as 
the property of a perfori offVeendeVy in Eaft Friefland. 
It is admitted on the part of the claimant to be a cafe 
loaded with confiderable difficulties ; and the prayer 
is only, that an opportunity may be given for ex- 
plaining them by farther proof. 

The queftion for me, therefore, to con(ider is. 
Whether thefe difficulties are of fuch a nature, as to 
admit of a fair and fatisfaftory explanation ? becaufe, 
if they are not i if they are out of the reach of any 
rational folution, farther proof would be no benefit 
Cd the party praying it: it would be attended with 
much delay and expence to the captors \ and I (hould 
Aerrforc think it my duty to rcfufe it* 

The (hip was taken on the 17th of Juguji, 1798. 
A claim was given for the cargo on the 4th oiOSoberi 
but no claim whatever was given for the (hip till the 
8th of December I not till four months after the cap- 
ture. This delay i^ more extraordinary i becaufe we 

M 2 find 
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The find the mafter is himfclf a part owner of one third 

^^^ (hare. This is an extraordinary circumftance, and 



y^.»7th, not like the natural condudl of a perfon holding a real 
'^''' intereft. The veflcl was brought into Port/mouth % 
but it is not till the 8th oi December^ that any claim 
is given ; and it is then given by Mr. Fridag^ the 
PruJ/ian con(u], for Mr. Bracktezende^ as thc/ole pro- 
prietor. That 7kg2\n is an extraordinary circumftance ; 
becaufc there is no pretence to fay, that this inaccu- 
racy could have proceeded from hurry or want of 
time. It is not till after four months that a claim is 
given ; and then not, as it ought undoubtedly to 
have been, reprefcnting all the joint interefts; but 
ftating Mr. Bracktezende to be the fole owner. 

The veflel is Dutch built, manned by 3. Dutch crew, 
and commanded by a perfon who was by birth a 
Dutchman, and has almofl: always refided in HoUandi 
although there is one paper on board, a certificate, 
which holds out the mafter to have been born at 
Weender. On his examination, however, he fays he 
was born in Holland ; and lived there till within the 
iaft eight years. The tranfaftlon is entirely Dutch : 
the courfe of employment of this veflcl is conftantly 
returning to Dutch ports. She never goes to /Veen- 
der or Etnbden \ but is as much a ftranger to all 
PruJJian ports as if (he had no connexion whatever 
with that country. 

The papers purport a deftination to Lijbm: biH 
it is admitted now that (he was going really to 
Guernjey : and this mifreprefentation is faid to have 
been neceflary, in order to obtain a clearance under 
the pradlice, common to all countries, of refufing to 
permit neutral veflels to clear out for an enemy's 

port. 
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port. This has certainly appeared to be true in The 
many cafes : but that is not all in this cafe ; for the _ 



niafter perfifted in the fame account when he was ^Jan *7th, 
flopped: he withheld the papers which fhew his '^*'' 
real deftinacion ; and it was not till fome perfon came 
to him from the confignee, that he confeflcd the 
real faft : here then was a voluntary deviation from 
truth : and his conduft, in fupprefling the true faft 
till it was extorted from him5 goes much beyond the 
temporary caution which it may be fometimes ne- 
ceflary to pradtife, to conceal the real deftinationj on 
clearing out from a belligerent country. 

It is, befides, a ftrain of falfehood that runs through 
the whole cafe ; for there is not one paper relating to 
the (hip which does not contain fome mifreprefcnt- 
ation : now the Court has laid it down, that where grofs 
mifconduA is proved againft the perfons claiming an 
intcreft in the property, farther proof fliall not be al^ 
lowed. The cafes in which the Court has hitherto 
applied this rule, have been cafes of purchafe in an 
enemy's ports during the war : and it is attempted to 
clear this cafe from that imputation, by (hewing that 
the fale of this ve(rcl took place eight years ago ; and 
that the mafter did at that time migrate from Holland^ 
and fettle himfelf as a rcfidcnt perfon at Weender. 

If thefe fads were made out to my fatisfadtion, 
perhaps I (hould not be difpofed to prefs the falfe 
deftination as a conclufive circumftance. But what is 
the proof upon which I am to receive thefe fads ? 
If this a(rertion was true, it is reafonable to fqppofe 
there would have been fome documents. The mafter 
would have known the importance of proving the 

M 3 date 
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The date of his purchafe^ by a bill of fale, or by a pais x 
^_J^|][][[^ but the pafs is the only paper which conoe&s him 
j€m. »7th, with the property of this veflel^ and that is dated 
'^^* OHober 1797. If it had been a pafs of the laft 
year^ it might have been faid, there were others 
before : but it is a pafs of the year 17971 and there is 
not a word importing it to have been a renewed pafs. 
It is, befides^ falfe on the face of it ; for it defcribes 
the mafter as the fole owner, and purports to have 
been granted to him ^^/tbijoli, on his appearance and 
<^ perfonai oath :'' whilft the truth is, according to the 
mafter's own depofition, <^ that he was not at Emb* 
^' dem but the pafs was fent to him at Rotterdamy by 
Mr. Brachfzende, who obtained it on bis oath/' The 
pafs, then, is falfiBed in this important point ; and 
therefore forfeits all claim to credit in other particu* 
lars. It becomes an inftrument to which the Court 
can pay no attention. 

It is, befides, a circumftance which very much con« 
firms the fufpicion of a later purchafe of this vcflel 1 
that although the mafter fpcaks of former voyages, 
in general terms, when he enters on a detailed ac^ 
count, there is not* a word faid, relating to her 
hiftory, before the year 1797. The pafs is of that 
date 5 and the hiftory of the veflel begins only from 
that time. This is a fingular coincidence; and 
ftrongly convinces me that the transfer is not to be 
carried farther back. 

With refpeft to the mafter*s change of rcfidencej, 
what is there to fatisfy me that it took place fe 
long as eight years ago? The only paper on that 
point, is, No. 4. a certificate, ftating ** that captain 

'' H. jack- 



HIGH COURT OF ADM»ALTY> i6j 

'' l/.-Ja^^^ the younger, is a refideoc burgher, of ^ The 
" this place:" it is dated July 1795, and Ggned by 



Mr. Brackiezende the other claimant, as deputy of the J^- a?*^* 
county. It is Angular that it (hould not ftate ntiore '^^* 
particularly wben^ and from wbai pUce^ he reoioved 
thither : and that when the great point to be efta* 
blilhed was, the time of his relidence there, it (hould 
be entirely filent on that fubjed:. The matter's own 
account ftates, '' that he removed from Vendam to 
<^ fVeender eight years ago ;" that he dill owns a 
^^ houfe in Vendam^ which he lets ; and has been 
^ there occafionally fince \ fometimes occupying 
*^ apartments in his own houfe, and ibmetimes on 
" vifiits to his friends/' It is obfervable, however^ 
that he never failed from Weender^ or from any other 
Pruffian port : and it is, I think, a little extraordi- 
nary, that meaning to continue in the Dutch coi;n« 
merce, he (hould fubjefl himfelf to the inconvenience 
of removing to a foreign port, from which he does 
not pretend ever to have navigated. 

Upon the whole of this evidence, then, I do think 
there is no dependence to be placed on the matter's 
account : if I look to the papers, there is not pne 
that is not liable to great objeAions. 

The pafs is defeftive, as to time; and falfe, in 
reprefenting the matter to have been born at Weender^ 
The Embden pafs is contradicted, ^% to the mafier^ s 
perjonal appearance^ and his Jole intereft. Under 
thefe circumttances, I think no explanation which 
could be given, would fatisfy me i and combining this 
with Qther con(iderations, that it is a Dutch (hip, 
maiu^ed by a Dutch crew, and occupied in Dutch 

M 4 com* 
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Thf commerce, I think myfelf warranted to condemn thii 

^'''"^' vcffcl as l)tafb property* 

Jan. 27th. Cargo rcfervcd. 
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. February 7th. — Mr. Fridag finding that he had 
made a miftake in claiming the veflel as the fole 
propt- rty of Bracktezende^ when his inftruftions re* 
prefented it as belonging two-thirds to Bracktezendi^ 
and the other third to the mailer, petitioned the 
Court to rehear this cafe. 

For the captors, ie was contended, that it was not 
ip the power of the Court to grant this requeft i that 
the fentence having been pronounced and regiftered, 
<:ould not qow be revoked but by confent. 

Conrt. — This is an application to the Court, on 
behalf of Mr. Fridag^ to refcind the conclufion of 
a caufe, and rehear it, on another ftatement of the 
claims ; and the fu^geftion is, that Mr. Fridag^ as 
agent, had made a miftake in claiming for one pro- 
prietor only, when the papers and his inftrufiions 
reprefented the ihip to be the jjoini property of Mr« 
Bracktezende and the matter. 

I will not go fo far as to lay it down vniverfally, 
that it is not in the power of the Court to reconfider 
its decrees on very particular occafions ; becaufe I 
do not think it is nectfiary to difcufs that point at 
prefent; I confider the application to proceed from 
the feelings of an honorable mind, anxious to ac- 
knowledge andredify its miftakesr; and in that point of 
view it is highly creditable to Mr. Fridag ; but I think 
It can have no legal effedt. As a precedent it woukl 
|>e a praftice highly dangerous : and the liberty of ra- 

viewing 
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▼fcwing its decrees, if it exifts, which I do not Th« 
affirm, is a liberty which the Court would exercifc *** ^* , 



with very great caution; becaufe, I forefcc, that Jmt.^^\h^ 
were applications of this fort to be eafily adnnitted^ '^^' 
they would be very frequently made on reafons much 
Ws (incere than thofe which are now offered to tho 
Court. 

In this petition a reafon is alTigned for the latenefs 
of the claim : ** that Mr. Fridag had fome fcruples 
«* about the credit of his employer, as he had been 
*• obliged to have recourfe to law to enforce a juft 
*' demand againft him." With this I have nothing 
to do : but with refpeA to the latenefs of the claim^ 
I will fay, that was only fpnis e pluriius una — it 
was but one circumftance out of many with which the 
cafe was oppreflfed. 

Another circumftance which Mr. Fridag wifhes to 
explain is, his mif ftatement of the claim : he claimed 
the (hip for Mr. Bracktezende only, inftead of claim- 
ing it as the joint property of Mr. BrackteT^ende and 
the matter, <^ as he (hould have done, if he had had 
** recourfe to his papers." 

I proteft I think the cafe had as good a chance on 
a claim given at random, as if it had been made on 
thefe papers ; for it muft be extremely difficult to 
conftruft any claim upon them : no two agree. In 
one, the Ihip is reprefented as the property of the 
mafter; and that document purports to have been 
granted on the matter's oath : but the matter denies 
that he ever made fuch an oath. In his drpO- 
jitions be defcribes Mr. Bracktezende to be the Jole 
proprietor: and now Mr. Bracktezende ttates himlelf 
19 ^ Qwper of two^thirds only 3 fo that I cannot 

thinly 
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think but that the accident which has given Mr* 
Friddg fo much concern, might have been fully ta 
beneficial to the claimant as if the papers had been 
fcrutinized with the greateft accuracy; there mufl: have 
been great difcordance under any arrangement : the 
caufe has not^ in my opinion, fuftained any injury. 
Without difcuffing the power of re viewing a fentence, 
I think the reafons given do not fufficiently fuftain 
the application, and therefore I rejed it. 



Jmi. «Stby 
1799. 

A blocluide dt 
foBo expires 
defoB* : but H 
blockade by no- 
tification it 
frimtfacU pre- 
fumcd to con* 
tkrne till the 
notification is 
iwoked: this 
prefomption 
throws the mms 
fr^handi on the 
claimant. 



THE NEPTUNUS, Kuyp Matter. 

rjpHJS was a cafe of a (hip taken coming out of 
^ the Texel, September 7th, 1798. 

Judgment, 

Sir tV. Scott— TKx^ cafe comes on now, upon the 
ihip only. 

In the affidavit annexed to the claim, it is faid, 
there is an authority given to claim the cargo s and 
that there are fome fa6ls which may take that part of 
the cafe out of the law which has been laid down 
rcfpefting a breach of blockade j I (hall therefore 
referve that till a future day ; faying at prefent only, 
that I (hall expcdl the claim to be very fpecial, and 
the proof to be very fatisfaflory as to the time when 
the tran faction took place. 

There are two queftions refpefting the (hip: a 
queftion of property, and a queftion ari(ing on a 
breach of blockade. Now, as the Court his frequents 
ly decided, that neutral veflels brewing a blockade 

are 
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are liable to confifcation ; if I am fatisfied, that the 
ihip has been guilty of that ofFence, it may be unnecef- 
firy to enter into the former queftion ; or to inquire 
whether the property belongs to the claimant, or to 
thofe Duicb merchants^ MefTrs. De Sylva^ who have, 
io a letter found on board, certainly exprefled them^ 
felves very much with the anxiety and the authority 
of owners. 

The capture was made on the 7Ch of Septemher ofF 
the Vlie paflage, by two Englijh armed (hips, about 
fevcn miles from the Dutch coaft. The Court has 
before laid down the rule, that a blockade is broken 
as much by coming out with a cargo as by going in ; 
and the only exception which the Court has noticed 
in laying down this rule, is tbatoiz cargo (hipped or 
delivered to the mafter, for the ufe of his owner, be-* 
fore the commencement of the blockade. 

There are two forts of blockade; one by thtJimpU 
fa& only, the other by a notification accompanied 
with the faft. In the former cafe, when the fadt 
cea(es, (other wife than by accident or the (hifting of 
the wind,) there is immediately an end of the block* 
ade : but wjiere the fadt is accompanied by a public 
notification from the government of a belligerent 
coqntry to neutral governments ; I apprehend, prima 
facifi^ the blockade muft be fuppofed to exift till it has 
been publicly repealed. It is the duty undoubtedly 
of a belligerent country^ which has made the notifica- 
tion of blockade, to notify in the fame way, and im- 
mediately, the difcontinuance of it: to fuffer the 
fad): to ceafe, and to apply the notification again, at a 
dtftant time, would be a fraud on neutrd nations; and 
ft coodudt which we arc not to iuppofe any country 
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The would purfuc. I do not fay that a blockade of this 

___ fort may not in any pomble cafe expire iefaSo : but 
y**- *8th, I fay^ fuch a condudt is not haftily to be prefumed 
againfl: any nation -, and, therefore, till fuch a cafe is 
clearly made out, I (hall hold, that a blockade by 
notification is, prima fade, to be prefumed to con- 
tinue till the notification is revoked. 

The notification of the blockade of this port was 
made on the nth of June 1798 : the (hip was in 
the Texel at the time 1 the owner was at Embden ; 
and the blockade muft have been perfectly well 
known there by the latter end of the month j her 
duty was to have retired : but it is faid, the cargo was 
Portugue/e property — and purchafed before the noti- 
fication. Perhaps it might be fo : but there could 
be no obligation on this Pruffian veflel, to take it 
away. Inftead of purfuing the prudent conduft of 
withdrawing juft after the blockade began, in the 
months of July and Auguft^ this (hip is employed in 
taking a cargo on board. 

That it (hould be done with an intention of con* 
tinuing there till the blockade ceafed, is not probable. 
The prefumption is, that it muft have been done 
with a fraudulent defign of flipping out, if any ac- 
cident (hould afFord an opportunity of efcaping. 
In the month of September (he fails \ and is immedi- 
ately (lopped by theie two armed vedels. — But it is 
faid, there was no blockade de faSo \ and that this 
fmall number of ve(rels only, is a proof that there 
was no efficient adtual blockade. I am quite of a 
contrary opinion ; for furely it is not neceflary that 
the whole blockading force (hould lie in the fame 
tier \ nor is it material that a veflfel had cfcaped the 

rc(t* 
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reft. Thcfe (hips were in the exterior line, as I undcr- 
ftand it ; and if there had been only thefe, I (hould 
have held them to be quite fufHcient. It is un* 
neceflary for me to confider, however, whether the 
blockade was continued by thefe (hips or not, as the 
prefumption being raifed by the notification, it refts 
on the other fide to prove the contrary. 



173 

TlJ 

NiPTUMVt. 
■ ■ 

Jan. i8tb, * 
1799* 



THE EXETER, Whitford Matter. 
'(In the Inftance, or Civil Court of Admiralty.) 

rpHis was a cafe of a (hip hypothecated at the 
^ Cape of Good Hopc^ in feveral bottomry bonds, 
bearing date the 25th oi November 1797. 

The holder of one of them having inftituted pro- 
ceedings, and obtained a primum decretum^ or a 
decree of the Court, for putting him into pofTcfTion 
of the (hip, June 22d, 1798 ; application was now 
made to the Court, that he might be allowed in* 
tcreft from the dace of the decree. 

For the Petition ^ Swabey argued— It would be 
very hard if this party (hould recover lefs on his bond 
than the other bond- holders; and merely becaufe he 
had ufed greater diligence. Had he delayed to pro- 
ceed till November^ there could have been no queftion 
refpeding the intermediate intereft : it is therefore 
but a juft demand that he (hould receive it now, 
notwithfianding the decree ; as it is nothing more 
than what might have been effcAed if the other 
parties had not withheld their confent; efpecially 
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obtainiDg of the 
proceed! of the 
vefl*el, was re- 
fufcd. 
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Tht fince K is a content which the Regiftrar feems fa 



CzKTlf 



hare required unneceflarilf : when bail is ten* 
TiB, ift, dered, the other parties may have a right un<» 
*^^' doubtedly to notice, and may diffent if the fecurity 
lis bad i but it does not appear that their confent is 
tteceflafry. The decree of fale, and poffeffion of the 
proceeds^ are but matters of form, and ordinary pro- 
cefs, after the iffuing of the frimum decretum. The 
fufpenfion of the fitting of the Court during the lad 
fummer had prevented the party from applying to 
the Court j and therefore he ought, in equity, to 
receive compenfation for the delay, and be allowed 
intereft equally with the other parties. 

On the other fide, the King^s AdvocatC'-At does not 
appear what injury con be imputed to the other 
parties for withholding their confent, if, as it is con- 
tended, their confent was not neccffary. TheRegiftrar 
thought it was neceflary; and the z& of the parties has 
been perfeclly neutral : they did not take upon them- 
selves either to confent, or to oppbfe the meafure; 
On general principles, and in the pradice of all CourtSi 
Intereft is not allowed to accrue after judgmeiic# 
Vefeyyjun. vol ii. page uk. If there has been any 
inconvenience arifing from the regular manner of 
proceeding, or from accidental circumftances, it it 
that damnum fine injuria^ for which the parties caa hsv^ 
no redrefs« 

Court— Let me afcertain the Corrcft practice of the 
Court : this primum decretum^ I perceive, gives not 
only pofleffion of the (hip, but of the proceeds alfb. 
Is not that going a ftep too far ? 

Swab^—\ fear that is irregular* 
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JUDOMBNT, The 

Sir fF. ScoU-^This is an unfortunate infolvenc cafe , 



in which the Court would feel no inclination to give ^•*- »*• 
fo any one claimant more than he could legally de* 
mand. 

It appears that a primum decretum was obtained fo 
long ago as hft June : but in obtaining it, the ptrtf 
filMns to have gone farther than the forms of the 
Court would allow. The efFed of that decree (hould 
be only, in the Brfl: inftance^ to put the party into the 
pofleffion of Che thing. All farther proceedings of 
iale, and power over the proceeds, (hould be by 
fubfequent application to the Court. In this cafe, 
the (hip was fold without application to the Court. 
When the Court figncd the decree, it could not have 
hten aware that the tenor of the decree was not in 
jd^e ufual form ; and that it went farther than fuch 
a diecree (hould go^ in concluding with a power over 
the/hip and proceeds. 

I think much of the inconvenience of the party 
has arifen from this irregularity; When application 
was made to the Regiftrar in Augufi to deliver out the 
proceeds j he rcfufed, rightly in my opinion, to pay 
on that inftrument, without the confcnt of all parties. 

Intereft after judgment is not ufually allowed: but 
if the other party occafioned unnece(rary delay, I fee 
no rcafon why, in equity, intereft after judgment 
might not run. If that had been the cafe, I (hould 
have found no difficulty : as it is, the oppofition 
was perfeftly juftifiable. It is faid, that an earlier 
Application to the Court could not be made during 
the latter part of laft fummer. That was an unr- 
fortunate circumftance \ but unavoidable. Upon the 

whole. 



gj6 CASBS DBTBRMtNKD IN THE 

The 



The whoIe> I am of opinion^ chat ic is impofliUe to d€« 
cree interelt m this cafe. 



7«». tft, 

''^ . M^ 4.— On this (hip another application was 
made to the Court, refpe£ling the priority of one of 
feveral refpondentia bonds given at a former period 
of the voyage, at Bombay^ \n December 17 96. The 
fitds were : the veflfel being on a voyage from Bengd 
10 London was obliged to put back to Bombay to 
repair : the mailer, being in want of money, ad-* 
vertifed in the Bombay Courier of the 12th of No* 
vember 1796, for the loan of certain fums of money 1 
not lefs than 5000, nor more than 40,000 rupees; 
to run at refpondentia, on the fecurity of the (hip 
and her freight. Three tenders were made; one op 
the part of G, HaJl for 8000 rupees, on the i6th of 
November: one on the part of Forbes and Smiib 
for 5000, at the fame time : and one on the part of 
Major Tbomp/on for 8000 rupees, on the 14th of 
December. 

The tenders were accepted, and the money ad-> 
vanced at the fame time. The bonds of Hali an() 
of Thomson bore date the 14th of December : but the 
bond of Forbes and Smith bore date the 8 th of Dr- 
amber 1796. The proceeds of the (hip proving 
infuHicient to pay all demands, an application was 
made on the part of Mr. Forbes^ that be might have 
a preference in refpedl to the priority of the date of 
his bond. The evidence arofe from the afSdavic 
of Captain Wbitford^ who produced the original 
advertifemcnt in the Bombay Courier for the tenders; 
and made oath ; '< That, as he bed recoUeds, he 
^^ received the refpedlive fums therein mentioned, at 
3 i* the 
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^* die fame time, and the fame were all expended b,^*, 
*^ on the fame aforefaid reBtmenc. 



*' ively made, and the faid fcver^I fums advanced 
<' bj each of the parties, with the knowledge and pri- 
»' vity of each other : that he believes no preference, 
** in regard to the repayment thereof, was expeded 
** by either of the faid parties: and that he never 
^ meant or intended to give any preference what* 
•' ever to either of them therein. 

*^ That he has (ince underftood that the aforefaid 
** refpondentia bond, by him fo given to Mr. Fcrb^ 
** and Company, was dated a few days prior to the 
'* other refpondentia bonds given to G, Hatl and 
<< MdjorTbompfin ; but he can by no means account 
<^ for the fame, as all the faid ionJs ought to have 
*^ borne date on one and the fanrie day ; inafmqch as 
*« he verily believes they were executed at the fame 
«« time." 

The Court, after the reading of this evidence aiked, 
whether thele fads were denied 2 it being anfwered» 
diey were not. 

Court — ^As it appears the parties afted in privitjf 
and concert with each other ; as the money was ad» 
vanced on the fame general invitation, for the fame 
repairs, in which alt were equally interefted, and on 
die fame terms ; the payment muft be fro rat^ with* 
oot any preference. 



ExxTit. 



" That he believes the faid tenders were refpeft- ^* "^ 



«7W 
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On falvagc the 
maAcr and 
crew arc 
ilriaiy thr only 
filvor?. The 
owners claim 
only under the 
ctjUi table con- 
^deration of the 
Court for the 
hlk of their 
vcflVi, Sec. The 
Court is not 
difpofcd to ai. 
low their claim 
to any great 
funount. 



THE SAN BERNARDO, Larbtta Mafter, 

rpHis w^ a cafe of a Sfanijb (hip reta^^en .froni 
* French captor$ in diftrcfs, by an Englijb non? 
pommiffiohcd vefTel. 

The property becoming a droit . pf Admiralty, it 
was referred to the Qouft to fix the proportion of 
reward due to the falvors. The value pf ?he property 
faved was eftimatefl at I2,oqoA 

'f he iCi/rfV Advocate propoftd a fixth* The 
(Zourt thought that was too little ; and decreed a third. 
'Arnold then prayed the Court to diftribute that fum, 
^nd to allot a confiderable portion pf it to the owners 
pf the Britijh veffcl, in copfideration of the rifk oT 
their (hip and cargo ; and alfo of the dang(:r of forfeit^* 
ing the policies of infurance by deviation. It bein^ 
afked by the Court what was the ordinary proportiQ(L 
pf (baring bctweep the owners of privateers and theii^ 
crews ; it was faid, that the moft general divifion i^ 
three-fourths to the owners and one-fourth to tbp 
crew s although it is fometimes iq ipoieties, accord-^ 
ing to particular agreement. 

Court — This is a cafe of no very great cxertIoi\ : 
t|ie principal merit confifted in taking pofTcfliop^ ao4 
in guarding fo many people. The matter and crew arc 
in (Iridt language the only falvors. The pwncrshayp 
in general no great claim ; as to labour and danger 
none. They come in only under the equitable con- 
fideration of the Court for damage or rilk, whicl^ 
their property might have incurred* In general I 
|hal| not be difpofcd to adoiit the ^laion of owner^. 
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to 2uif Urge amount. I tttzy confider their pdEEble 
rifle, but I (hall not extend that too far. ihi the 
pretear cafe, as the parties feennr to have. agreed tipdii 
the. matter, I (hall do what I (ha!l notbe.difpoftfd to 
do in other cafes* I fhall.give loooh to the owner:' to 
ihc; matter looo/. and the remainder, to the cjew, 
giving the mate a double (hare with then^. v :j ' : ; . 



1^9 



■ . -i ■ i I 

ran id, 
2799. 



THE MENTOR, Cambell Maftcr. 

^His was a cafe of an American (hip, (deflroyed by 
Kis Maiefty's (hips the Centurion inA Fulture, 
.yMirt of Admiral D/^i^'s (quadron,) cruiGng o(Fthe 
' Delaware] m the year i7'8f3, after the ceflTation of 
liottilitfcs, but before that .faft had come to'tHe 
kopwled^ge of either of the' parties. 



• a JtJ"DGMEJ^T. • • • 

Sir ff^. Scott — In this cafe, which conies before 

tnt for judgment, the lofs which the claimant h^s 
fuftaincd ii" cxtrenrtcljr to be lamented: but it has 
*l)een wcfl 6bferved by the counfel, that it muft be 
bti Itgal grounds only that I can gi^e him redrefs ; 
■4ttd if there are legal grounds that impofe upofi tttfe 
'CcioVt^'an incapad'ty of affording redrefs, I may 
lanrierif ft, btit I cannot give relief/ upon there 
grounds of humanity; humanity is only the fecoitti 
Virtue of Courts; juftice rs unqueftibnably the firft: 
and juftice would be grofely violated by providing a 
reKef for one innocent man at the cxpencc of another, 
whais not legally fubjcft thereto. *' 

* N a Th« 



1799. 

The aftual 
wrong dofr is 
the only person 
refponfiblie in 
Che Court of 
Admiralty for 
injuries of feiz* 
ure: a fuit diC* 
miffed againft 
the Admiral of 
the (lation being 
not privy to t*ht 
faa. 



t«o ^ASBS DETBRMINBD IN TitB, 

TV The ctfCy I htve faid, is ao unfortunate one. It 

ft likewife a cafe extremelf peculiar in its circum^ 



#«*. scb, ftances s and the firft peculiarity I (hall notice, is die 
^^^ coinmencennent of fuch a fuit at the diftance of near 
Seventeen years from the tranfadion^ 

It is not within my recoUeftion, that a cafe of fuch 
antiquity has ever been fuffered to originate in 
the court ; I do not fay that the ftatute of liniita* 
tions extends to prize caufes -, it certainly does not : 
but every man muft fee that the equity of the prin« 
ciple of that ftatute in fome degree reaches the pro* 
caedingsofthisCourt; and that it is extremely fit that 
there fliould be fome rule of limitation provided by 
the difcretion of the Courts attending only to the 
toature and form of the procefs conduced bere^ b^ 
which captors or other perfbns fhould 1>e protefted 
•gainft antiquated complaints. And if there is tnf 
cafe of remote antiquity^ which ought hot to 1}e 
entertained i undoubtedly ibai would be one in which 
it clearly appeared that the party complaining had 
been fiilly apprized of the nature of his injuFy, and of 
the mode of redrefs which he ought to have puifued. 

That brings me to the fecond peculiarity in this 
cak, which is^ that there was a fuit in this very Cour^ 
upon this very fubjeft, ten years ago ; not indeed 
0gainji the fame party^ but inftituted bj the ikme 
party who now complains, and who was as perfedlf 
in pofTeilion of all the fafbs of his cafe at that tiaae^ 
«s he is at this prefent moment. 

The third peculiarity, I muft notice, is an entire 
novelty in a prize cau^r, viz. that it is a proceedioig 
for calling to adjudication, not the immediate alleged 
irrong-docri but a pcrfon who was neither prcfcot 9X 

nor 
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nbr n^gnirant of the tranfaftion ; aad >vho is to be Th% 
€fl[eded in rcfporifibility merely on this ground, that , ^^"^^^'^ 
the perfoQ alleged to have done the injury was aftmg a^. stb^ 
tinder his general authority; — ^for as to particular '^^^ 
orders applying to this tranikAion, it is not pretended 
Uiat any were given or could be given : he was only 
tht Admiral on the general ftation^ and the (hips 
which committed the alleged outrage were under his 
general command, but at a great diftance from him. 

K0W9 really it appears to me^ that it is the very 
Brit time that the attempt has been made in a prize 
ca^, to pafs over the perfon, from whom the al- 
leged injury has been received, and to fix it on 
another perfon, on the ground of a remote and con- 
iequential refponfibility : and I call upon the ex- 
perience of perfons attending in this Court, to (late, 
wHe'ther there is an inftance of that kind to be found 
mthe annals of the Court. 

The a£tual wrong-doer is the man to anifwcr 
in judgments to him refponlibility is attached in 
this Court. He may have other perfons refponfible 
over to him; and that refponjfibilicy may be en- 
Ibrced. As for inftance; if a captain made a 
wrong feifure, under the exprefs orders of an ad- 
miralj that admiral may be made anfwerable in the, 
damages occafioned to the captain by that imh* 
proper aft: but it is the conftant practice of this 
Court to have the aftual wrong-doer, the party 
^before the Courts and every man m\^ fee the pro- 
priety of that pradticei becaufe if the Court was 
once to open the door to complaints founded on a 
-remote and confequeatial refpohilbirity^ where hit 
15 to 



i%i fcASES DETERMINED IN THB- 

Tb^ to ftop ? If a monitioit is to go agatnft the jfjmirglt 

iiBNTot^ for not ifluing his revocatory orders; a monitioD, 



iv^. 5tb, might in like manner, go againfl: the Lords of the 
■7^9- Admiralty, for a fimilar ncglc<fb: or againft the 
Secretary of State for not iflliing fimilar dire£iions to 
the Lords of the Admiralty ; and thefe perfoos 
might be made parties in a prize ciuki and called 
iipon td proceed to adjudication. 

If the legal refponfibility is to be (hiftcd fronii .thi 
tftual captof, to whom is the claimant to lo«k^ 
ivhere is h^ to find the refponfibility, in the chain 
of perfons who may be fome how or other involved in 
the different ftages of the tranfailiori ? Where is he to 
find his wrong-ddcr, if you once take off that charafter, 
from the peffon who immediately dbmmits the in- 
jury ? where is he to refort> if you take from him 
that eafy and direft riefort, with which in the prefent 
iinderftanding of the law he is provided ? I am moft 
clearly, on this ground, of opinion, that Admiral 
l)igfy atone cannot be compelled to proceed US ad- 
judication under this ononitidn* 

The circurhftafices Of the cafe, a£ far as it \% 
rieceffary to ftate them, are thefe :-^The (hip being 
jimerican property, was on a voyage from the Ha-- 
vannab to Philadelphia ; off the Delaware fhe w^ 
purfued by his Majefty's (hips The Cehluri^k aiid 
The Fulture, then cruifing off that river, under the 
comiTiand of the admiral on that ftation. Admiral 
pigby. AH parties were in cornplcte ignorance of 
^he ceffation of hoftilities ; not only the perfons on 
board the King's Ihips, hut the Americans^ as well 
tbo/e on the fliore, as thofe on board the vcffcL 
In the purfuit^ (hots were fired on both fide^j. and 

it 
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Jt is alleged on the part of the Britijby that the T^« 

ihip was fee on fire by her own crew, who took to tlic ^ !!l 

fbore« /-^.jsth. 

Now, I incline to affent to Dr. Laurence^s j)oficion, 
^hat if an a£t of mifchief was done by the King*$ 
officers, though through ignorance, in a place where 
no aft of hoftility ought to have been exercifed, ic 
does not neceflarily follow that mere ignorance 
of that fa£i would proceft the officers from civil 
fcfponfibility. If by articles, a place or diftrift was 
,put under the King's peace, and an aft of hodility 
was afterwards committed therein, the injured party 
might have a right to refort to a court of prize i to 
ihew that he had been injured by this breach of the 
peace, and was entitled to compenfation ; and if the 
officer afted through ignorance^ his own government 
muft protcft him : for it is the duty of government, 
if they put a certain diftrift within the King's peace, 
to take care that due notice (hall be given to thofe 
perfbns by whofe conduft that peace is to be main- 
tained; and if no fuch notice has been given, nor due 
diligence ufed to give it, and a breach of the peace 
is cooinaitted through the ignorance of thofe perfon^ ; 
{hey ^re to be borne harmlcfs, at the expence of that 
government whofe dgty jt was to have given that 
notice. 

I am therefore inclined to think, that the deter- 
mination of the Judge in the former cafe did not 
(urn upon the mere circumftance of ignorance on 
the part of the King's (hips $ but that, looking at all 
the circumftances under which the event took place, 
^d confidering their juft and legal effeft, he was gf 
pinion upon the whole refultj that the prot^ on the 

part 
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tht P^rt of the captors was well fuftdned : if that optnion 

MittTOK. ^f j|^^ Judge was erroneous an appeal ought to hzrc 

rd. 5th, been profecuted : no appeal was profecuted \ though 

*?w- fuch a purpofe was formally declared^ and a frotucl 

tntered\ but no further proceedings were purfued 

thereon. 

Mr. fVil/on ftates in his affidavit, << that diftrefs of 
•« fortune prevented him from proceeding further j*' 
I have to lament that, as well as many other circum- 
ilances that accompany the cafe, but courts of juftke 
mud purfue the legal modes i they cannot bend to 
Che private diftrefics of individuals. If an appeal is 
Dot profecuted, the concluHon of law is, that the 
party acquiefces in the deciiion. 

Now» what did the Judge determine ? He deter* 
mined this i that the a6i: of deftruftion which took 
place, took place under fuch circumftances that the 
captor was not compellable to proceed to adjudication 
.upon it : and (hall I at the diftance of ten years, 
after he has determined that the affual captors were 
fubjcd to no refponfibility at all, determine that 
Admiral Digby^ a perfon totally ignorant of the 
whole tranfadtion, at the diftance of thirty leagues 
from the place where it paflcd, and utterly unpro- 
vided with all the means of defence, which either a 
knowledge of the fad, or the pofleflTion of evidence 
tan lupply, is liable after a lapfe of feventeen years, 
to be called upon to proceed to adjudication; or in 
other words, to juftify the deftruflion of this veflel, or 
failing therein, to be anfwerable in damages ? Surely 
fuch a determination could be founded on nothii^ 
but a determined oppofition to every principle of 

law 
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law and juftice by which the proceedings of this The 

Court have been dircfted, ever fince it bore the \ 



fhape of an cftabliflhcd Court of Juftice. ^'^- aad» 

Having faid this^ I (hall decline entering minutely 
into the circumftances of the cafe^ which have been 
rather alluded to than particularly difcufled by the 
counfel : I feel for the misfortunes of the claimant ; 
he has applied to this Court, and he was judicially 
informed ten years agOj that the lofs he has fuftained 
was not of that nature which would entitle him to 
fupport an action for damages againft the perfbns 
whom he confidercd as the immediate wrong-doersj. 
ftill lefs can he be entitled to fupport it againft the 
perfon who is the objedt of the prefenc fuit : and I 
therefore, with the fulleft conviftion of mind, dif- 
charge Admiral Digiy from the efFeft of the prefent 
monition. 
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ORDER OF COURT, 
July jd, 1/99 W- 

THAT in all motions for commiflions and decrees 
of appraifement and fale, the tinw (hall be fpe- 
cificd within which ic is prayed that the com- 
miffions or decrees (hall be made returnable. 

That the Commiflioners and Marfhal make re- 
gular returns on the days on which their commiflions 
or decrees are returnable, dating the progrefs that 
has been made in the execution of the commiflions 
or decrees ; and, if neceflfary, praying an enlargement 
of the time for completion of their bufinefs. 

That the Commiflioners and Marflial bring in the 
proceeds which have been collcdled at the fame time 
with their returns j and that if the whole proceeds 
have not been coUeded, they retain only fuch fums 
SLs may be required to anfwer accruing expences. 

That on the return of commiflions or decrees 
the Commiflioners or the Marflial bring in all 
vouchers. 



(n) The Editor has broaghc forward this Order without 
Tegard to its date; th8t> as a matter of public regulation, ic might 
be inferted as early as poflible. 

That 



( i«8 ) 

That no caufc (hall be put upon the lift for hear- 
ing, where any connmiffion or decree of appraifcmenc 
and falc is ouc(landing» and the proceeds not brought 
into the rcgiftry, without fpecial application to the 
Court to difpcnfe with this Order according to the 
circumftance of the cafe. 



ERRATA. 



Page 14. line 14. for Zacharia read Zacbarie, 

— 4. in mar jr. for Hazaa and Earneft uad 
Haafum and Ernfl 
%%. ^ 4* aftir although add a mixture of» and 

for cflfea rtad afied 
52. ^ antcpfnulr,ypr 1692 read 1672. 
57» — 1 2. y^^r Court r/a^ Courts 
14 1. — 15. for treat read meet 
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THE JONGE MARGARETHA, Klavsin r^^^,^^ 
Maftcr. «799- 



rr^Hts was a cafe of a Papenierg (hip, taken on a PR>v!06ns are 
^ voyage ffprn jtinfterdam to Breft with si cargo of b^^^pv- 

^1 r^ ticular circtim. 

CneCie. ibnew. Their 

For the Captors ^ fbelKing^s jfdvocati contended wrehowde-" 
that the (hip and cargo, belonging to the fame perfon, cSlfe^ent hy 
vrerc clearly eonfifcable,' as concerned iii a eontfaband HJJJS^J^ 
trade of provifions to a port of naval equiptnettt, and -Aj^miim to 
reliejd on the Cafe of the Vpendfcbap^ Janjeh \ in *rhith ed. 
the (hip carrying faked beef from a Frif»fipotttO ^"Jj;^"'-^^' 
Brefii Wfs condemned, although not belonging to the 
owner of the cargo. 

Far the Claimant^ Arnold and ^wah^-^Xix^ Con* 
tended, that this (hip and cargo, being the property 

VOL. u F of 
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The of the fame perfon, are both confifcable, as concerned 

oAiETKA. in a contraband trade. But provifions are not gene# 

•^TT^T"^ r*Wy deemed contraband. Grotius fpeaks of them as 

2799. ' articles fromijkui t^, 2fai fpecifies fome circum- 

ftances under which they may become contraband; but 

thofe circumftances are of a very particular nature^ 

fuch as the relief of places in diftrefs; and the general 

character i^ left, free from eicepfionj unlefs under 

fuch partiftylar ficuations and circumftances. 

Under the French law, which is a law of great 
fevcrity, they hkVt AfeV^ btth conlid^red as contra- 
band I nor under the law of England, except in con- 
junftiQ* "yvih iDthd- paHicular fafts. Thfe tjfe OR 
which the captors rely was compofed of fuch fa£ts — 
the papers were faifc— the voyiage was from one French 
port to another; and the cargo coniifted of articles in 
a more prepared ftate-s^-ofn quantity-of falted bccfl 
The cargo was befides never claimed^ and the fhip was 
d)nfidirfed in thredopted chzrt^trof ^French vi Atikller> 
and condemned as fuch. llfthe cafe is to be decided 
on prccedentSi the dumants are entitled to ai;g;M^ 
il^at «o precedents in point have been cited «gaikft 
them } but that there are, on the other fide^ a variecf 
o| old cafes in which checfe has been reftored.aa not 
contraband : In 1747, the £ndraght, k Prti^9 flbip, 
from J^Jlerdam to iBourieaux i 2^ of March 1747, 
the J^ffrow 'Atagdalenay a PruJIian ftiip, from yd^^er-^ 
dam to BoUr^taux. In this laft cafe there Were many 
articles fiven up ^ contraband, but beer and chrelle 
were reftored witli this di£tum, << thatthcy were articles 
of luxuryj and not merely ftiip^s provilions."** 

In the prefent caic the cheefe is in no ftate ^i^ent 
fi^tn Whlf wb\/I<i bt Qtfiful'foV t6n(fum]ptidti onl^, as 
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well as at Tea. There have been 00 inftancesin which The 
this article has been condemnedj either in the prefent pAtsTRl!* 
or in the laft war ; and therefore it is fubmitted thefe ' ' 

claimants are entitled to reftitution. 17/9, ^ ^ 

C0tfr/«— I have many cafes in which cheefe has 
been reftored; but are there any that apply to the 
circumftance of a deftination to ports of naval equip* 
xnent i I (hall defer this cafe^ that more precedents 
may be examined $ and in the mean time I d'u-eft an 
inquiry to be made as to the particular nature and 
quality of chefe cheefesj by fome officer of the king's , 
(lores. 

On the 20th of Manb the ftore-keeper's certificate 
was produced^ dating them '' to be fuch checfcs as are 
ufed in Englijb (hips' (lores, when foreigo jchee(es are 
ierved> and fuch as are ufed in French (hips almoft^ 
csdufively of others." 

Judgment. 

Sir ^. .y^t?//— There is little reafon to doubt the 
property in this cafe^ and therefore palling over the 
obfervations which have been made on that part of 
tHe fubjeft> I (hall confine myfelf to the fingle quef- 
tion: Is this a legal tranfadion in a neutral, being 
the tranfadion of a Papenberg (hip carrying DutA 
cheefes from Amfierdam to Breft- or M^rlaix (it 
is /aid) but certainly to Bnft ^ or as it may be 
otberwile defcribed, the traiifaAion of a neutral carry^ 
ing a cargo of provifions^ not the produ^ and manu- 
&Aure of his own couqcry.» t)ut of the itnemy's all/ 
in the war— -of provifion» which ane a capiul (hip's 
ftore— and to the great port of <he naval cquipmcat 
#f die enemy. 

w% If 
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IongI^Mai. ^^^ adverted to the ftate of Breft at this time, Ic 
cAitTRA. might be no unfair addition to the terms of thef de- 

^^ ^^ fcription, if I noticed, what was notorious to all 
i799« ' Europe at this time^ that there was in that port a con- 
(idcrable French Seet in a ftate of preparation for 
fallying forth on a hoftile expedition ^ its motions at 
that time watched with great anxiety by a Briiijb 
fleet which lay off the harbour for the purpofe of de- 
feating its dcfigns. Is the carriage of fuch a fupply^ 
to fuch a p1ace> and on fuch an occafion^ a traffic 
fo purely neutral^ as to fubjcd the neutral trader to no 
inconvenience ? 
^ If it could be laid down as a general pofition, in 

" the manner in which it has been arjgued, that cheefe 
being a provifion is univerfally contraband^ the quef- 
don would be readily anfwercd : but the Court lays 
down no fuch polition. The catalogue of contraband 
has varied very much^ and fometimes in fuch a amk* 
ner as to make it very difficult to affign the reafon of 
the variations ; owing to particular circumftances, the 
hiftory of which has not accompanied the hiftory bf 
the dccifions. In 1673, when many unwarrantablfe 
rules were laid down by public authority refpefting 
contraband, it was cxprefsly affcrted by Sir R. fyife* 
vtan^ the then King*s Advocate, upon a formal refer- 
ence made to him, that by the prafticc of the En^^ 
"lijh Admiralty, com, wine, and w7, were liable to be 
deemed contraband. " I do agree," fays he, reproi* 
bating the regulations that had been publiflied, and 
obferving that rules are not to be fo h^ly laid dowh 
as to prefs upon neutrals;' ** that corn, wine, and oil, 
•will be deemed contraband/' 

Thcfc 
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Thefe articles of provifions then were at that time The 
confifcable, according to the judgment of a pcrfon of ^Tar\^i!T' 
great knowledge and experience in the pradlice of his ■ ■ 
Court. In much later times many other forts of ^Yyoof* 
proviGons have been condemned as contraband. In 
1747, in the Jongd Andreas^ butter, going to RocbelU^ 
was condemned ; how it happened that cheefe at the 
fame time was more favourably conGdered^ according 
to the cafe cited by Dr. Swabey^ I don't exaftiy 
know; the diftindlion appears nice 2 in all probability 
the chcefes were not of the fpecies which is intended 
for fhip*s ufe. Salted cod and falmon were con* 
demned in the Jonge Frederick^ go^^g ^^ Rocbelle, in t 
the fame yt^i iq 1748, in the Joannes, rice and 
falted herrings were condemned as contraband. Thefe 
inftances (hew that articles of human food have been 
lb confldered, at leaft where it was probable that 
they were intended for naval or military ufe. 

I am aware of the favourable portions laid down 
upon this matter by IVolfius and Vaftely and other 
writers of the continent, although Vattei{a) exprefsly 
admits that provifions may, under circumilances, be 
created as contraband. And I take the modern . 
eftabliflied rule. to be this, that generally they are not' 
contraband, but may become fo under circurhftances 
arifing out of the particular fituation of the war, or 



(a) Lea chofea qui font d'un ufage particulier pour la guerre^ 
e^ doot on empeehe le traofport chtz I'enemi s'appellenc mar- 
chaodifea de cpntrebande. Telles font Ics arme s, les muoicions 
de gVLttte, les bois, 1' tout ce qui fere a la conftraflion, Be a i'ar- 
aenent det vaifTe aux de guerre, les chevaux, l^ Us 'vivres memes 
CA certaines occafions, cu Ton efperede red aire Tenemi par la faiin. 
F^inip book ill. ch. 7. fefl. 112. 
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Tke the condition of the parties engaged in it. The 

^^ItT^A!' Court muft therefore look to the circumftanccs under 
'■'■—■ ' ' which this fupply was fent. 
'^t'y^* Among the circumftances which tend to prefervc 

provifions from being liable to be treated as contra- 
band, one is, that they are of the growth of the country 
which exports them. In the prefent cafe, they arc 
the produdb of another country, and that a hoftilc 
country; and the claimant has not only gene out of his 
way for the fupply of the enemy, but he has adifted 
the enemy's ally in the war by taking off his furplus 
commodities. 

Another circomftance to which fomc indulgence, 
by the pra£tice of nations, is (hewn, is, when the arti- 
cles are in their native and unmanufaAured date. 
Thus iron is treated with indulgence, though anchors 
tnd other inftruments fabricated out of it are dire&ly 
contraband. Hemp is more favourably confidered 
than cordage; and wheat is not confidered as fo 
noxious a commodity as any of the final preparations 
of it for human ufe. In the prefent cafe, the article 
fkUs under this unfavourable confideration, being a 
manuiafture prepared for immediate ufe. 

But the moft important diftinftion iS| whether the 
articles were intended for the ordinary ufe of life, or 
even for mercantile (hips* ufe ; or whether they were 
going with a highly probable deftination to military 
ufe i Of the matter of fact on which the diftindion 
is to be applied, the nature and quality of the port to 
which the articles were going, is not an irrational teft; 
if the port is a general commercial port, it (hall be 
wdwftQpd th»t the articles were going for civil ufe, 

although 
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although occafibnatty a frigate or other (bips of war, n< 

may beconftrufted in that port. Qontray if the great 
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predominant charafter of a port be that of a port of 
naval mifitary equipment^ it (hall be intendtd that the i9fi» ' 
articles were going for aiilitary ufe^ although nnerchanc 
ihips refort to the fame place^ and although it is 
poflible that the articles might have been applied to 
civil confumptioQ ; for it being impofllble to afcertain 
the final ufe of an article ancipUts ufus^ it is not an 
injurious rule which deduces both ways the final ufc 
from the immediate deftination -, and the prefunription 
of a hoftile ufe^ founded on ics deftination to a mili- 
tary port^ is very much inflamed, if at the time when 
the articles were going, a confiderable armament was 
notorioufly preparing, to which a fupply of thofe arti* 
cles would be eminently ufeful. 

In the cafe of the Eendragbt, cited for the claimant^ 
the deftination was to BourJeaux; and though fmaller 
veflels of war may be occafionally built and fitted out 
there, it is by no mean^ at port of naval military 
equipment in its principal occupation (a), in the fame 
manner as Breji is univerfally known to be. 

The Court, however, was unwilling, in the prefent 
cafe, to conclude the claimant on the mere point of 
deftination, it being alleged that the checfes were npt 
fit for naval ufe, but were merely luxuries for the ufe 
of domeftic tables. It therefore^ 'permitted both 

{a) Agreeably eo Ait difiiadioD Dufei cheeAs going from Jm» 
Jtirdam to B^mrdnum» on aceoant of % «i«rchah€ of Alhrnth wett 
tifitmi u ftf ther pio(4 -'X^^ WJnoMgf^Kw^* Jhg^ vf, 1799* 

p 4 partiet 
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parties to exhibit affidavits as to their nature and 
quality. The claimant has exhibited none s but here 
are authentic certificates from perfons of integrity and 
knowledge^ that they are exadly fuch cheefes as are 
ufed in Briiijh (hips^ when foreign cheefes are ufed at 
alh and that they are exclufively ufed in French 
fliips of war. 

Attending to all thefe circumftances, I think myfelf 
warranted to pronounce thefe chrefes to be ccntt aband, 
and condemn them as fuch. As, however, the party has 
afted without di(firTiulation in the cafe, and may have 
been mifled by an inattention to circumftanct-s^ to 
which in driftnefs he ought to h^vc adverted, as welj 
as by fomething like an irregular indulgence on which 
he has relied; 1 (hall content myfelf with pronouncing 
the cargo to be contraband, without enforcinc^ the 
ufual penalty of the confifcation of the (hip belonging 
to the fame proprietor. 






THE HOQP, CoRNELis Mailer. 



Brltlih mcr-* 
chants are not 
at liberty to 
trade with the 
enemy without 
the King*s li- 
cence J aJl pro- 
perty taken ia 
fuch a trade, is 
coniUcable as 
fr'au to the 



rpHis was a cafe of a claim of feveral Britijh mer* 
;** chants for goods purchafed on their account iq 
Holifnd, and (hipped on board a neutral ve(reL 

The afiidavit'annexed to the claim fet forth :^-Tbat 
Mr. MalcomofGla/jrowy and feveral other merchants 
of Norsh Britain^ had, long prior to hoftilitjcs been 
vkA to trade extenGvely with HolUmd^ in the import* 
ation of various -articles of the procluce of HMmd^ 
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wbicb were particularly wanted for the ufe oiGlafgow^ ^^he 
and efientially neceflary to the agriculture and manu- , 
fa^ure of that pvt of the kingdom ; that, after the ^'*- »3th, 
irruption of the French into Holland^ they had con- '^^ 
ftantly applied for and obtained fpecial orders of his 
majefty in council, permitting them to continue that 
trade ; that after the pafling ot the a£ts of parliament 
2SG-3' ^. i5-(«)^ 80., 36 G. 3.^.76., 37^.3. 
C.12. confirming and continuing the orders of council 
of the 1 6th and 21ft of January^ it was apprehended in 
that part of Great Britain, that by thefe ads the im- 
portation of fuch goods was made legal : but for the 
greater fecuricy, they ftill made application to the 
commiffioners of cuftoms at Glafgow, to know what 
they confidered to be the interpretation of the faid 
afts, and whether his majefty's licence was ftill necef- 
fary ; and that in anfwer to fuch application, the 
merchants were informed, under the opinion of the 
law advifers of the faid commiflioners, that no fuch 
orders of council were neceflary , and that all goods 
brought from the United Provinces would in future 



(a) The 3sC?ff.3. <. 15. (96th March 1795) reciting and 
confirming the orders of coancil of the i6(h and 21ft tiH January^ 
(which allowed goods couiiog to ports of thit kingdom diredljr 
from any port of H9lUmd^ and navigated la any manner, to be 
landed and fecured in warehoofet for the ofe of the proprietors 
dU farther ordera») enaAs, that it ihall be lawful to import fack 
goods belonging to fobjeds of the United Provinces^ or to any 
who were fuhjeQs before the 19th of y^jv. 1795, #r/# amy fabjeft 
of his majefty, to be landed and fecored in warehoofea for the 
benefit of the proprietor, and for the fecority of the rcvenoe. 
The fubfequent ads contain farther regulations for property 
coming from Holland, in the ambiguous fituatiOD qf \\it (wq 
Coqnuits at that time. 

u be 
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Tiw be entered without them ; and that in confequence ef 

"^"' fuch information, they had caufed the goods in quef- 

Fehi^th, tion to be fhipped ac i^^/zW^^'' for their account; 

''^* oftcnfibly documented for Bergen to avoid the enemy's 

cruifers. 

Judgment. 

Sir ff". Scott — This is the cafe of a (hip laden with 
flax, madder, geneva, and cheefe, and bound from Ratm 
tirdam often Qbly to Bergen ; but (he was in truth com-^ 
ing to a Britijb port, and took a deftination to Bergen to 
deceive French cruifers ; and as the claim difclofes 
(of which I (ee no reafon to doubt the truth) the goods 
were to be imported on account of Britijb merchants^ 
being moft of them articles of confiderable ufe in the 
manufadures and commerce of this country^ and 
being brought under an a(rurance from the com- 
miflioners of the cuftoms in Scotland that they might 
be lawfully imported without any licence, by virtue 
of the ftatutc 35 Ceo. 3. r. 15, 6f 80. 

It is faid that thefe circumftanccs compofe a cafe 
entitled to great indulgence; and I do not deny it. 
But if there is a rule of law on the fubjeA binding the 
Courts I muft follow where that rule leads me ; 
though it leads to confequcnces which I may pri- 
vatdy regret, when I look to the particular intentions * 
of the parties. 

In my opinion there exifts fuch a general rule in 
the nparitime jurifprudence of this country, by which 
9U trading wicb the public enemyi unle(s with the 
permtflionofthe fovereign, is interdicted. It is not 
a principle peculiar to the maritime law of this coun- 
try I it is laid down by Bynkerjhoek as an univerfal 
principle of law «- Ex naturd belli commercia inter 

bqfies 
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bojles cejfare non eft iubitandum ^amvis nulla Jpf- tu 
iialis Jit commerciarum prohiHtio^ ipfo f amen jure hlli 



commercia eje vetita, iff a indiSiones bellorum Jatis ta. \\\\h 
declarant^ &c. He proceeds to obferve, that the '^^* 
interefts of crade^ and the neceflity of obtaining certain 
commodities, have fometimcs fo far overpowered this 
rule, that different fpecies of traffic have been per- 
mitted, ^r^«/ e reJui^JubditorumqueJuoTumeJfecenJent 
principes{a). But it is in all cafes the aft and permiflloii 
of the lovereign. Wherever that is permitted, it is a 
fufpenfion of the (late of war quoad hoc. It is, as he 
cxpr dTes it, fro parte Jtc bellum, pro parte pax inter 
Jubditos utriu/que principis. — It appears from thef© 
pafl'ages to have been the law of Holland; f^alin, 
I. iii. ///• 6. art. 3. ftates it to have been the law of 
France, whether the trade was attempted 10 be car* 
ried on in national or in neutral velTels : it will appear 
from a cafe which I (hall have occafion to men- 
tion (The For tuna), to have been the law of Spain i 
and it may, I think, without rafhnefs be affirmed to 
have been a general principle of law in moft of the 
countries of Europe. 

By the law and conftitution of this country^ the 
fovereign alone has the power of declaring war and 
peace — He alone therefore who has the power of 
entirely removing the ftate of war, has the power of 
removing it in part, by permitting, where he fees 
proper, that commercial intercourfe which is a par- 
tial fufpenGon of the war. There may be occafions 
on which fuch an intercourfe may be highly expedient, 
Bui it is not for individuals tp determine on the 



(«) B;Mi. ^ 7. P. b99k i. €. 3, 

cxpc- 
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hmp. expediency of fuch occafions on their own notions of 
CQOimercei and of commerce merely^ and poflibly 



F«*. ijth, Qjj grounds of private advantage not very recon- 
cileable with the general intercft of the (late. It is for 
the ftate alone, on more enlarged views of policy, 
and of all circumftances that may be connected with 
fuch an intercourfe, to determine when it (hall be per- 
mitted^ and under what regulations. In my opinion^ 
no principle ought to be held more facrcd than chat 
this intercourfe cannot fubfift on any other footing 
than that of the diredb permiflTion of the ftate. 
Who can be infcnfibleto the confcquences that 
might follow, if every perfon in time of war had 'a 
right to carry on a commercial intercourfe with the 
enemy, and under colour of that, had the means of 
. carrying on any other fpecies of intercourfe he might 
think fit ? The inconvenience to the public might 
be extreme; and where is the inconvenience on the 
other fide, that the merchant (hould be compelled 
in fuch a fituation of the two countries to carry on his 
trade between them (if ncccflary) under the eye and 
controul of the government charged with the care of 
the public fafety ? 

Another principle of law, of a lefs politic nature, but 
equally general in its reception and dired in its appli- 
cation, forbids this fort of communication as funda^ 
mentally incgnfiftent with the relation at that time 
exifting between the two countries s and that is, the 
total inability to fgftain any coniraA by an appeal to the 
tribunals of the one CQuntry on the part of the fubjeAs 
of the other. In the law of almoft every country, the 
charader of alien enemy carries with it a difability 
to fue^*or to fuftain in the language of the civilians 
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e ftr/ena ftandi in judicio. The peculiar law of our jn>« 
own country applies this principle with great rigour.— j 

The fame principle is received in our courts of the ^'*- »3«N 
law of nations j they are fo far Briti/h courts^ that no '^^^' 
man can fue therein who is a fubjedt of the enemy, 
unlefs under particular circumftances that pro bdc 
vice difchargf him from the charafter of an enemy ; 
fuch as his coming under a (lag of truce, a cartel/ a 
pais, or fome other a£t of public authority that puts 
him in the king's peace ^r^ bdc vice. But otherwife 
he is totally exlexi even in the cafe of ranfoms which 
were contrads, but contrafts arifing ex jure belliyZxA 
tolerated as fuch, the enemy was not permitted to fue 
in his own proper perfbn for the payment of the ran- 
fom bill s but the payment was enforced by an afilion 
brought by the imprifoned hoftage in the courts of his 
own country, for the recovery of his freedom. A date 
in which contrafts cannot be enforced, cannot be a (late 
of legal commerce. If the parties who are to contra£b 
have no right to compel the performance of the coA- 
trad, nor even to appear in a court of juftice for that 
purpofe, can there be a ftronger proof that the law 
impofes a legal inability to contraft ? to fuch tranf* 
aAions it gives ho fanftion ; they have no legal 
exigence ; and the whole of fuch commerce is at- 
tempted without its proteAion and againfl ks autho- 
rity. Bynkerjhoek expreffes himfelf with great force 
upon this argument in his firft book, chapter y. where 
he lays down that the legality of commerce and the 
mutual ufe of courts of juftice are infeparable : he 
fays, that cafes of commerce are undiftinguifliablefrom 
cafes of any other fpecies in this refpeA--o^x bofii 
Jkmel fermittas altioncs exercere^ difficile ^ dijlinguere 

ex 
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hI^. ^^ ^ ^^^ orianfur, nee fotui ammsdvirtere Uhm 
, diJiinSiottem unquam ujufuiffe/ervatsm. 

FeB. 13th, Upon thcfc and fimilar grounds it has been the 

eftabliflied rule of the law of this Courts confirnned bf 
the judgment of the fupreme court, chat a trading with 
the enemy^ except tender a royal licence, fubjefls the 
property to confifcation : — and the moft eminent per- 
fons of the law liting in the fupreme courts have uni- 
formly fuftained fuch judgments. 

In the Riffgende Jacob i747> Andreas Laud Mafter, 
% Swede^ which went from London to Bourdeaux in 
ballaft, there took in fevcnty-one tons of wine for 
Mr. Minet^ Mr. Cballiey and Mr. Fetberftonbagb^ to 
to be delivered at Guernfey^ but with £dfe clearances 
at Bourdeaux to deceive the enemy— condemned by 
the Lords of Appeal 7th oiFeb. 1750, in affirmance 
of the judgment of the Admiralty. 

In the Lady J^mey a Hamburgh (hip laden at Mor 
laga with mountain wine-^Cargo claimed by Engtyb 
merchants, as the produce of goods fent to Sfafm bo* 
fore the war--<ondemned 13th Jpril 1749; preient 
Lord Prefideoty Archbiihop of Tork^ and Baron 
Gierke. 

In the Deergarden of Stockholm-'^ ooMzn goocb 
Ihipped ofteofibly at Lijbon^ voyage in fa£t to (he 
txyemf% port at Bilboa^ but on Briti/b account.*-**- 
Cargo condenfined 15th March 1747. 

In the Elizabeth of OJtend^Cwr^ ^ property of 
Britifo iiibjeds, coming from an enemy's port<— ^o»- 
dtmned 27th Jan. 1 749; preient Duke of B§rfety £aid 
of Pembroke, Right Honourable^. iHet, Mr, Juftice 
Xkwni/any Mr. Juftice ClTm: beld^ «'that % Br^ 
^* ivbjtSt cannot trade with the enemy, Init that the 

"^only 
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'^ •Bly punifhmenc whkh the Admiralty oan ioflid ^ 
'^ was confifcation of the goods/* t 

In the Juffrouw Louifa Mar^areiba, Lords, ^dJfril '"'*• »3th. 
178 1» a cafe of a claim of Mefirs. Efcoit zndRcad 
ot London^ for wines and other articles (hipped on 
board a Butch fhip, jifrilj, lyio, at iVftf%tf, for 
their account. 

TThc affidavit of claim ftatcdc— -That Mv.E/cott was 
one of a houfe of trade^ known by the name oC^coU 
aQ.d ^ead o{ London I that they had for twenty years 
Immediately preceding hoftilities between Gnat Britain 
and Spain, carried on conCderable trade to and from 
Malaga, and had an eftabli|hed* houfe of trade at 
Malaga, where Mr. Efcoit had refided about thirty 
years preceding;, excepting the lad ten months^ when 
he had left that placc> and had finc6 retided in England. 
It farther Hatedt cb^t condderable quantities of wine 
and other merchandize belonging to the faid houie 
]|[depoiQted in vaults and warehoufes Cet apart for the 
lame) had l>een left at Malagg under the care of 
^r. dfrivegnee, 2L Pleminghy birth^ brought up in tha( 
liodie^ who was /ufiered to remain to preferve the faid 
goods during holftilities^ unlefs a favourable oppor- 
tunity (heuld oiScr of (ending them to London* It 
^tod f!he deftination to have been to Oftend, and the 
property to Jhave been defcribed for neutral account 
and ri'lk, to avoid the enemy's cruifers$ and claimed 
the whole as the entire property of the houfe oif 
JUndon, out of which Mr. Crivegnee was to rr- 
•Ceive 14 ^irr cent, but no other emolument what; 
!tvcr. 

The judgment of the Court of Admiralty reje£l« 
log (he.'claim of lAt.I^eott was affirmed 3 proTent 

the 
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Tb« the Earls of Batburft, Sandwich^ Marcbmont, FBilJ^ 

• borough^ Clarendon^ Vifcount Stormont^ Lord Gran-^ 

Feb. i3ib^ tbam^ Lord Lougbborougb Chief Jufticc of the Com- 

'^^^* xrion Picas, Sir Ricbard WorJUy^ Sir J. Goodruke^ 

SixJ.EarSeyWilmot. 

In the St. Louisy alia El jlllejandro -^I^ords, 
July 1 8th, 178 1, the cafe of a claim of Meflrs. 
Morgan and Maiber for certain peltries ihipped by 
them on board a veffel of New Orleans ^ bound to 
Bourdeaux, and configned to merchants there, on the 
proper account and rilk of the Ihippers. 

The affidavit ftated the hiftory of Mr. Morgan from 
the year 1764, when he left England to fettle in fyieji 
Florida, and his fubicquen( tranfa&ions from 1774 
on the river M\ffiffippi ; where finding no troops nor 
any fort of proteAion granted by the Britijb govern- 
ment to thofe fettled on the Britijb part of the 
banks of that river, he had kept a fhip as a floating 
ftorehoufc, living himfclf at New Orleans by pcfr- 
miflion of the governor, under an ezpre& condidon 
that he fhould not land any fort of gobds in any part 
of the Spanijb dominions. It then itated: That in 
1779, finding the American troops in fuch force all 
over the river as to prevent any Englijb (hip frooi 
coming up the river, and that it was impoffibk tO 
make any remittances to England but by hiring neu- 
tral velTels, he Ihipped the goods in queftion on 
board xhtSt. Louis, belonging to inhabitants gf 
New Orleans, at that time neutral fubjefts^ that being 
the only veflel at New Orleans bound to any port of 
Europe i that they were configned to merchants; at 
Bourdeaux, to be there fold, and the proceeds remitted 
to Mr« Matbcr in London 1 that he was ot)Kg^ to 

refort 
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rtfort to this mode of remittance that the goods might The . 

Hoop. 

not perifh on his hands. 



Annexed to the affidavit was a certificate of feh. ijth. 



Colonel Dickfon, the Britijh commander in thofc 
parts^ certifying that Mr. Morgan^ a Briiift) fubjcft, 
had received permifTion under the lich article of the 
capitulation of Baton Rouge^ to convey himfelf and 
family to London under a paflport from the Sfanijb 
governor. 

The fcntence of the Court of Admiralty, condemn- 
ing the (hip and cargo as enemy's property) or other- 
wife liable to confifcation, was affirmed; prefent 
Earl of Bdiburji^ Earl of Clarendon^ Lord Lougb^ 
borough Chief Judice of the Court of Common 
Pleas. 

In the Compte de Wobronzoff^ Lords, 19th July 
178 1 i a cafe of a claim of Mr. Daly^ Mr. G. Byrne^ 
and other Irijh merchants, for the fhip and certain 
quantities ot Frencb wines (hipped at Bourdeaux^ May 
i78o,bn their account, with oftcnfible papers ioxRuJJia. 
It was dated in fupport of their claim — That during 
the whole of the war the commiffioners of his majefty*s 
revenue and excife in Ireland^ had conftantly permit- 
ted trade to be carried on from Bourdeaux to Dublin^ 
in the fame manner as it was before hodilities com- 
menced i and all diips belonging to Britijh owners^ 
navigated according to law, with cargoes the pror 
pcrty of Britijh owners, coming immediately and 
openly from Bourdeauxy had been and dill were ad« 

(a) In the FiStriai Lordi, Juij to, 178 1. the property' of 
this geBtleman in the fhip and goodt fent from A^mv Orleam 
Afrii lyjg^ and conligncd to London was reftored, 

VOL. I. o mitted 
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Tbe mitted to enter and invoice their cargoes from thence ^ 
"****'' and tjiat on all cargoes fo entered the regular duties 



Ftb. 13th, had been paid. 
'''^' . An ad of parliament was recited, pafled in Ireland 
m the 19th and 20th of hisprcfent majefty, by which 
it is enaded, that from the 24th of June 1780 till the 
a^th o( Decemier 1781, there (hould be paid an ad- 
ditional duty of lo/. 7i. per tun on all French wines 
knported into the kingdom of 7rr/^»^/ during the faid 
period. The pradice of admitting fuch cargo to an 
entry was proved by an extrad from the entries office^ 
by which it appeared that feveral cargoes of a fimikif 
nature had been permitted to enter: — and it was con- 
tended, that the ad of the Irifi legiflature wasde- 
ciGve, is far as it was competent for them to decide, 
being made long after the commencement of boftili- 
ties ; as it could not be imagined that they would be 
inattentive to public affairs, or propofe to draw a 
revenue from a trade prohibited and illegal. 

The judgment of the Court of Admiralty^ con- 
demning the (hip and cargo as good and lawful 
prize, was affirmed^ and the appellant was condemn- 
ed in the cofts of the appeal -, prefent Earl of Bafburjl, 
Earl of Hilljborougb^ Earl of Clarendon^ Lord Lougb* 
horougb Chief Juftice of the Common Pleas. 

In the Expedite van Roterdam^ Lords, i&th July 
1782-, a cafe of the claim of MdXx%. Gregory and 
Turniull of London^ for a quantity of wine and other 
articles (hipped on board a DuUb (hip, Deeemier 
20th, 1780, at Malaga, for them, though oftenfibly 
for the account and rifk of Mr. Carl Tboma/zi of 
Jmfterdam^ their agent, Holland being then at peace 
with chis country* 

- -> The 



•^ 



^ 



HlGp COURT OF ADMIRALTY. ao7 

The affidavit of the claiaiant recited an adl, pafle4 J^^ 
in the 20ch year of his majefty's reign, to permit 



goods the product or manufafture of certain places f«^- n^ 
within the Levant or Mediterranean feas, to be im- 
ported into Great Britain or Ireland in BriSifii pr 
foreign veiTcls from any place whatfoever ; enading^ 
that from the ift oi January 1780J any goods which 
had been ufuaiiy imported from any port or place la 
Europe within the iltreigbts of Gibraltar^ (with an ex* 
ceptioorefpeding the dominions of the Grand Signior)) 
ihould and might, during the continuance of the laid 
ad, be imported and brought by any perfon or per- 
ions whatfoever into Great Britain or Ireland in any 
ihip belonging to any State in amity, with his majefty. 
The affidavit dated, that the imporution had been in 
every refpecl conformable to the faid a^^ and that 
the faid goods were coming for the fole account, rifle, 
and benefit of their houfe ; being defcribed in the bill 
of lading to be at the account and rilk of Carl Tho-^ 
mafze^ only to avoid the enemy's cruilers. 

The judgment of the Court of Admiralty con- 
demning thefe goods was affirmed i prefent Lord 
' Camden^ Earl of Effingham^ and Lord AJhburtQn^ 
In the Bella Guidita^ Lords, 20th July 1785, a 
cafe of a claim of Mr» Vaugban and other Britijb 
merchants, fending a cargo of provifions on board a 
Fenetian veflel from Ireland to Grenada^ one of the 
iflands then lately taken by the French. 
' *' Theaffidavitofclaimfet forth theparticularfituatton 
of that and the other iflands, (ince they had fallen into 
the poStffion of the French i that they were not confidered 
by the French government as entirely French iflands 1 
cbac by a certain ordinance of the French king, it was 

a.2 ordained 
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^^*^ ordained that the merchants and inhabitants of all or 
- moft of the conquered iflands fhould, as to their trade 

Ftk 13th, jijj^j commerce, be upon the fame terms and footing 
as the Britijh merchants and inhabitants of the ifland 
of Dominica \ that by the 17th article of the capitu- 
lation of the ifland of Dominica in 1778, it was 
permitted to the merchants of the faid ifland, untH 
peace, to receive veffels (except Engli/b) to their ad- 
drefs from all parts of the world, without their being 
confifcatcd ; that before Dutck hoftilitics broke out, 
the trade between th^ conquered iflands and Great 
Britain had been carried on through the ifland of St. 
Eujialiusy under the fanftion of Rritijb afts of parlia- 
ment, for the purpofe of fupplying the iflands with 
provifions abfolutely neceflary for their fubfiftences 
and of taking off* the produce in payment to Britijb 
merchants, as the only means of keeping down the 
interefts due to them on mortgage on the plantations:*^ 
" That after theD^/rihoftilities, it became notorious 
to the Britifh government, that the obftruftion of this 
trade would be attended with very ferrous confequences 
to the J?r//(/^ interefts in the faid iflands j and under thefe 
confiderations an a6t was pafltd in the 20th Geo. j. 
reciting. That during the faid hoftilities the iflands 
of Grenada and the Grenadines had been takea 
by the French king, but it was juft and expedient to 
give every relief to the proprietors of eftates in the 
faid iflands ; and enacting. That no goods or merchan- 
dife of the growth, produce, or manufafture of the 
faid iflands, on board neutral veflels, going to neutrAl 
ports, fliould be liable to condemnation as prize. 

That under this view of the neceflitous fituatkm of 
the faid ifland, and of the favourable manner ia wlucfc 



o 
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it was confidered by the government of this countryj ^^« 
the clainnants chartered this (hip to carry out a cargo 



of proviQons to Grenada^ and bring back in re- "-FVi^. ijth, 
turn a cargo of the produce of that ifland ; that 
there was an oftenfible deftination to St. Thomas 
merely for the purpofe of avoiding the enemy's 
cruifers." 

" The judgment of the Vice- Admiralty Court of 
BarbadoeSy condemning the cargo as French property^ 
was affirmed, and the appellant condemned in the 
cofts of appeal ; prefent Lord Camden prefident of thb 
council. Earl of Effingham^ Marquis of Caermarthcn, 
Vifcount Howe, and Lord Sydney (tf)/' 

la 



(«) The printed paper* of appeal contain thd following (Irong 
reprefentation of the hardihip of che role» at applied to the cir- 
caaftances of this cafe : — 

'* The appellants and intertener in fa p port of their cafe, bc^ 
kav* to obferve» that at the fadti ftand now difclofed* to yodr 
lordfliipt, the (ingle qoeftioa arifes, Hjobeibtr it nuai/o umlaw/kl 
fir m Bniiih/Mijia ufindfufpliu to tht Bricifh flantutiom in tki 
Grenada ifiands^ nuhilft nndif tht mhfortu^ of a temporary fuh^ 
fiaiom to the French, as thai a confifiation of tbi fit f flits fi jihi 
JbtrnU bt tbtjuji and Ugal conftqutncts of bis snifromdua f and they 
iioably prefume, that this queftion cannot poffibly be anfwrr^ 
ui the afirmative by thofe who confider the lavoarable principles 
of tile various ads of parliaineqt relating fo the Britijb captafeii 
iflavda^.the attentipna of his Majefty'a minifters to the relief df 
the proprietort, and the peculiar eiigence of public affairs, whiok 
cal](ed both upon the Icgiflature and the executive government to 
authorife fpecial provifiona for ca(es which happily havt bad Irat 
few preicedeota in the hidory of thia country. .. 

<* In the late unfortnnatt mu.Grtat Britain Um many of its 
valuable ^^ /a^M pofleffiont fall into the haods of the'enamy 
bouk lU abfoloM tnabiliu to proud them. The proprietor* bc^ng 

<^3 mil 
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jTbf In the Eenigbeidy Lords, 21ft March 1795; a 

^°*^'' cafe of a claim of Mr. Hankey o{ London and of Mr. 



i^eliith, Jlpben 

^799» 

iHll Bfitifi 10 prrociple tnd affedioB, and manj of them by 
mdlual reddencey aod the hope being condantly eorertaibcd, at 
.well by the public as by individuals, that tbefe ifland« would 
*ibod rieVert to tlie dominion of their natural (bvereign, the^arlia- 
•jiAebtyltt the fhrenl eafei of Ni^i^, Montfirrat^ St, Cbrijopbtr^s, 
Iv^jMbif.iildtlie Grttuufimtst ex^reffly permitted the prodoc^of 
Chofe pl^ljaftoiia to be totfveyed to. Europe free from Briitfi 
capture^ under limitations intended merely to prevent the abofe 
^ofthis permiiBion by the clande/Une extenfion of it to the produce 
of foreign colonies. In ^is prdvifion tlie principle appears to be 
%iearly recognifed and eftablifhedy that tbefe iJUnds^ tbougb eap- 
tmriif m)tn mot tj> bt coufiderid as French ; for upon what other 
''principle could Britifi protedlioo have been imparted to them ? 
.and if the Mritijb legiilature did thu^ folemnly declare its iaten* 
tton fo proted and encovrago the produce of thofe piaotations 
during the remainder of the war, upon what grounds of legnl or 
.political analogy can it be contended that it waa criminal to 
.tranfmit^thoie fnppUes, without which thofe plaotatiooa cmU vot 
pojBbly be continued in a ftace .of culture ? Does oojt this ex- 
prefled peronifiion of exportation involve a permilEoii of all that 
fpedet of neceffitry imporution, .without which the pretended per- 
.aiffion of the other is merely nugatory and infolting f 

'* The eondoA tif iiia Majefty'a e^tecvcm govern ment was too lefa 
iavonrable to the interefta of the unfortunate Britijh proprietort. 
rVnrioda applications to his Maj^fty'a' miniflera on the biehilir df 
:thefe proprietbi's were aiwaya readily entertained abd *atCeavhre1y 
tonfidered; and the af^lUat^' knd Inierveifer dee^ tmicif too 
jiighly of the wifdom and integrity of Wk Majrfty's 'ftrVanti 
•fo-fapp^fet that wbiift they were Itftening to eve^ propbfat ibr 
jlki relief of tl^ole iflbndti they were cttlint mometrttbaiciotta to 
tbemfelves that in truth they #e*rS onfy ebnfalting for t&e better 
Ac^rity of rfaafiroperty of the J^rlk* 

^ Upon the t)iti«toe (^xigeAcc bf piiVIic ilFaih at th)it peripA, the 
fMeUantf aad intanrener feiMbr to MUr^. Itrrn^ Wyeor 

ted- 
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Alpben of Rotterdam^ for a quantity of corn (hipped Th« 

on board a Lubeck (hip in Duember 1791, from 



Rotterdam to Nantes. Fet- nth^ 

It appeared from the 'evidence, that the (hip was 
chartered for this voyage on the 6th of December 

1792, and that the cargo was adtually ladenf in the 
fame month, but by various accidental delays, the 
(hip was prevented from putting ro fea till the 9th 
of February^ Hoftilities were declared by the ruling 
powers of Franee againft England and Holland on the 

fiv^ of February I'j^ 2* 

It was contended for the captors, that hostilities 
having been declared by the ruling powers of France 
againft England and Holland on the firft of February 

1793, no cargo (much lefs a cargo fo cdential to 
the French as wheat) could lawfully be fen't from 
Holland for France^ on account of Britijh and Dutch 
fubjefls, on the 9th of the fame month ; Tubfequenc 
to which, this (hip, with the cargo of wheat in queftion 
on boai-'d, fet fail from Helvoetfluys for Nantes i and 
having been captured in fuch voyage on the 26th of 



Iprdflii^ to decide whetlier thefe could poffibly be the intentions 
•f. the Britijk government ; vnc. Xiiat thofe Hlandr fliouM )k 
coademned to abTolate fieriUty by a fefttfai of fuch necc£kf7 fop- 
plies M the Frtmch frppi a partiality for their own iflaadsy /oaad 
it convenient to withhold from them ; that the onl^ praQicable 
mode for the immediate coile^ion of Britijb debts» fecui'ed upoa 
fhofe plantations to an ctyormbus amount, fkould^ be prohibited 
and pmiAed ; and that GnatBriuuM^ iaftead ofrec<iViJ»g miay 
unpo^ant vticles of confumption and commerce frpw^i%s meient 
marWs, which it (UIl contioued to confider as.it« pwi^j lhottl4 
tit atYhe mercy of the aiibient' markets of the ehemy npon . fuch 
ttfflAlt'irTttCterifal mekld^y Wodldpefcrib^ ' ' '■ 

0.4 that 
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THc that month, the cargo was rightly, jiiftly, and law- 
fully condemned as prize to the Britijb captors* 
/v*. ijtij. The fcntcnce of the Court of Admiralty, condemn- 

"^** ing the whole cargo, was affirmed ; prcfcnt. Earl of 
Mar^field Prefidcnt of the Council, Lord Auckland^ 
Sir Richard Pepper Arden Matter of the Rolls, Sir J. 
Eyre Chief Juftice of the Common Pleas, Sir W. 
Wjnruf^ Charles Greville Efq. 

In the Fortuna^ Kock, Lords, 27th June 17955 
p. cafe of a claim of Meflrs. Tupper and Drake ^ Britijb 
merchants carrying on trade at Barcelona^ for a 
quantity of wines (hipped on board a Swedifb veflfel at 
Barcelonay Jan. 1793, and deftincd to C^^/^w. 

It appeared in evidence, that the (hip was chartered 
for this voyage on the nth of Jan. 1793, that Ihc 
failed to Tarragona and Saloe^ (in which latter port Ihe 
Wrived on the 15th of February ,) and completed her 
pargo^ and failed on her voyage to Calais on the 21ft 
pf March: the (hip was taken on the 8th of April by 
a Spanijb frigate, and releafed under this femence of 
%bt Spanijb Court of Adnriiralty : — That confidering 
the veflfel is under neutral colours ; that the cargo does 
not con(ift of contraband goods; that the concerned 
do not appear other than merchants refident in Spaini 
that the war was not declared againji France neither 
when (he was laden or when (be was detained, b«cau(e 
It was on th^ 20th of March ^ and the laft bill of lad- 
ing appears dated at Sake on the 15th of th^ faid 
month, from whence (he failed 00 the 21ft, they pughc 
and did command the faid brig to be fetat liberty. 
: For the captors it was contended, th^t the (hipTwat 
liable to confifcation, becaufe (he failed fiom ^^ain 
for Cftlais maoy rnpnti^ f^l^fec^ent (o the cpncfinqic^ 
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mcnt of hoftilitics by the French againft this country The 



Hoof. 



and againft Spain ; and becaufe it was incumbent on 
the proprietors to have prevented the failing of this f'^- n^^* 
Ihip from Spain for Calais^ or to have Ihewn that *^^^* 
every endeavour had been ufed for that purpofe. 

The fentence of the High Court of Admiralty, con<* 
demning the cargo, was afHrmed; prefent, Earl of 
Mansfieldy Lord St. Helens^ Sir IV. Wynne ^ Sylvefier 
Douglas Efq. 

In the Freeden^ Lords, July 4, 1795 5 a cafe of 
a claim of Meflrs. Herries^ Kieib, and Siembor^ of 
Barcelona^ merchants, for a quantity of brandies 
(hipped on board a Swedijh (hip at different Spanijh 
ports, in the months oi March and April 1793. 

It appeared in evidence, that the Brm confifted of Sii: 
Robert HerriesztidCharlesHerrieSy refident in London i 
'Alexander Keith, a Britijh fubjedt refident at Barcelona-, 
George Keith, a Britijh fubjeft refident at Oftend\ and 
Frederick Stembor, a Dutch fubjcd refident at Barce-' 
lona. The veflcl was chartered on the 7th of March 
for Oftend. On the 14th of March (he failed from 
Barcelona to Terrendembarra, and from thence on the 
ajd of March for Terragona, where the cargo in 
queftion was completed ; j(he failed from thence on 
the 3d of Jpril, and put into Malaga on the 6th of 
May i and proceeding on her voyage, was taken on 
the 2d of June by a French privateer^ and re-taken oa 
ihc 23d by the refpondents. 

On the former hearing leave was given to Sir 
RoHert Herriesj refident in London, to give proof that 
on the breaking out of hoftilities they had taken 
means to prevent tKeir being implicated in the eon- 
^quences of an illicit commcrte.*~A leder was accord- 
ingly 
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•The ingly brought ih, written on the nth df Feb. 1793, 
in which was this paffagc: — We have learnt with 



Hoof 



Teh. i$th, certainty the declaration of war in Frante againft thii 
ctmtitry and Holland^ as well as the aftual commencei 
ment of hoftalitrcs by the tapturc of feveral of our 
trading veffcls; in confcquenicc 6f which letters of 
marque and general reprizals are granted here againft 
aH ftips and goods bciongmg to Frante^ or to any 
perfons, being fubjefts o( France, or inhabiting within 
afty (]f Iht; territories of France. 

The judgment of the High Court of Acloiiralty, 
conde^^oing the cargo, was aifirnned^ |>refent4 £ari 
of Man^eld Lord Prcfident of the Council, Sir 
Rkbqtd Fepper Ardm. Sir W. Wynne^ Syheficr 
JDou^la^i and CbarUs -Grevilley Efqrs. 

. Id the fVitiiamj Lords, Dec. 19th, 1795 s a cafe 
bf a xdaim of Meffrs. Munro, Macfdrlane^ and Co. -of 
Greniday for a quantity of fugars fiiipped on ikeir 
Account at Guadaloupe in June 1793* 

' It Appeared frbm the clainnant*s affidavit, that for 
fome years pribr to the war a trade had been carried 
bh by the mercTiants oT the Britijh iflands, fupplyitig 
the French iflahds. with flaves, on credit, to receiv* 
payment in fug^s of the cnfuing ye^r. That thcrfc 
Was; on that account, always a confidef able debt dU6 
16 rh«m fronti iht FrMtb m^rehants. That the ftigiat' 
in queftion had aduaily been received at Guadalokpe 
by the agent of the claimants, for flaveis fold on their 
account pjior to the war. " ' 

- The judgm^Diorthe Viice*Ad<«iiraUy;Court^f^/» 

CbriJl^bir^^^Qti^emmg tb«//l^.ip: (la^.cargcb wai^ 

14 affiraiedi 
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aflBrtncd {a) ; prcfent, Earl of Mansfield Prcfidcnt of The 
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the Council, Lord Sf. Helens, Sir Richard Pepper 
Arden Matter of the Rolls, and Sir W* Wynne. rtb. 13th, 

lomit *^'- 



<ii)Io this cafe, the Extreme htrdihip pf the rule conteoded 
for, was ftroDgly urged by Dr. Nichoil now King's Advocate, and 
Mr. Sttpben, as applied to the (itnation of the prefent claimanu: 
It was irgued, that there were no other meant of obtaining a re- 
nittance» as payment by produce was the afoal mode of dealing 
as well in the Emglijh. as the French iflands ; that they were too 
remote fi'om the feat of government to obtain a licenfe from 
England in time, and that there was no authority in the fFifi 
Indies competent to difpenfe with the rule contended for; that 
to deny the claimants this mode of getting off their effe£ls was to 
maintain that they were al:^olutely bound, whhoot any alterna- 
tive/ to leave them in the hmnds of the enemy ; that this diftinAiom 
•rofc between the preient cafe and former precedents, that there 
was in this cafe no acoommodation to the enemy, but rather aa 
impoverifhrnent, in taking out of their reach valuable articles for 
. which no farther co'mpenfation was to be made; that it differed 
ffierefore from caQ^s of exporting to the enemy's country, or oJF 
imiporting from thence for reciprocal profit; that the com- 
sieraal treaty bbtilfeen Greeu Briuin and Framei allowed a 
month after the breaking out of hoftilities for the removal of 
property from the enemy's country ; that the prefent flitpmeftt 
was within that period after the time when notice of the war firft 
arrived in thofe parts ; and that if Britijh fubjeds were not per- 
mitted by their own government to avail themfelves of the fa- 
vourable ilipulation of the treaty, it became a fnare rather than 
a protection to thofe who were induced to engage in trade on the 
faith of it. 

For the Captors — All queftion refpe£ling the property which had 
been oontefted in the court below, was given up by the then 
King's Advocate Sir W, Scott ; and the cafe was exprefsly placed 
on the ground, that the claimants being Brit^fi or Dutch fnbjeCls, 
were taken in the ad of trading with the enemy contrary to their 
allegiance. The cafe of the LaJj Jane in 17491 in which the 
f rodttce of goods fold in the enemy's country before the troce, 

and 
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TK« I omit manf other cafes of the laft and. the prdent 

J war, merely on this ground, that the rule isi fo Qrmljr 
Fth. lyh, eftablifhed^ that no one cafe exifts which has been 
'^^* permitted to contravene it. — For I take upon me to 
aver, that all cafes of this kind which have come 
before that tribunal have received an uniform deter- 
mination. The cafes which Ihavt produced prove 
that the rule has been rigidly enforced : — where a£ts 
of parliament have on different Qccafions been made 
to relax the navigation-law and other re venue-a£tsi 
where the government has authorifed, under the fane- 
tion of an aft of parliament, a homeward trade "from 
the enemy's poflcffions, but has not fpectfically pro- 
tefted an outward trade to the fame, though intimately 
connefted with that homeward trade, and almoft ner 
ceiTary to its exidence; that it has been enforcedj 
where ftrong claims not merely of convenience but of 
neceflity excufed it on behalf of thc^ individual j that 
it has been enforced where cargoes b^ve been ladiiij 
before the war, but where the parties .have not ufedi 
all poflible diligence to countermand the voyage af« 
ter the firft notice of hoftilities; and that it has^eeir 

"^ -- : — : ■; -5.. ».| 

and that of the Juffreuutf Margaretha, where winei left in ftore, and 
afterwards (hipped in fpecie* were condcbined, were ttUti on. 
It was exprefsly contended^ that' there was no difference between 
going to or coming from the enemy's ports; as they were eqanlly afts 
of commercial intercoorfe with the enemy^ which by the law of War 
was Qniverfally prohibited; that the power of the crown to 'dif* 
peofe with this ru1e» in particular cafes, was n fufiicient anfwer co 
every objedlion, on the ground of hardlhip; and that the allowinj^ 
of a commerce with the enemy, even for the fpecious purpofe of 
Withdrawing property without fuch previbuB ticenfe, would be 
opening a wide door for treafonable colnihanicationi with'thd 
enemy. ' 

enforced 
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enforced not only againfl the fubgcfts of the crown. The 



{a) Gifl ¥. Mm/pn, i T. R. 85. 

upon 



Hoop. 



but likewife againft thofe of its allies in the war, upon 
the fuppofition that the rule was founded on a ftrong Feb, X3ch, 
and univerfal principle which allied ftates in war had '^" 
a right to notice and apply mutually to each other's 
fubjeAs. Indeed it is the lefs necefiary to produce 
thefe cafeSj becaufe it is exprefsly laid down by Lord 
Mansfi^ldy as I underftand him^ that fuch is the 
maritime law of England {a)\ and he who for fo long 
a time allifted at the deciQons of that court, and at that 
period^ could hardly have been ignorant of the rule of 
decifion. on this important fubjeA^ though none of 
the inftances which I happen to poiTefs prove him to 
have been perfonally prefcnt at thofe particular judg- 
ments. What i^ meant by the addition <^ but this 
does not extend to a neutral vcflfcl,'* it is extremely 
difficult to conjefture^ becaufe no man was more 
perfectly apprifed that the neutral bottom gives, in no 
cafe, any fort of prote&ion to a cargo that is otherwife 
liable to conHfcation ; and therefore I cannot but 
conclude, that the words of that great perfon mud 
have been received with fome flight degree of mil- 
apprehenfion. 

What the common law o( England may be, it is not 
neceflfary, nor perhaps proper for me to inquire ; but 
it is difficult to conceive that i€ can by any poffibility 
be otherwife, for the rule in no degree arifes from the 
jtran(d£lion being upon the water, but &om principles 
of public policy and of public law, which are ju(V as 
weighty on the one element as on the other, and 
of which the cafes have happened more frequently 
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hT5»- upon the watrr^ merely in confequeoce of the infuUr 
, , ficuacion of this country. But when an enemy ex- 



w. i3tu, id^ jjj jjj^ Qthcr part of the ifland, (the only in- 
fiance in which it would occur upon the land,) it 
appears^ from the cafe referred to by that noble per- 
fon, to have been deemed equally criminals in the 
jurifprudence of this country. 

The general rule of law being in my apprebenfion 
clear, it is only to be inquired, whether there are any 
diftinftions which take this cafe out of the application? 
and I need not add that thefe mufl: be legal dif* 
tindtions, and not fuch as prefent mere confiderations 
of indulgence and compaflion — or nnere confiderations 
of the utility of the particular commerce; for to thefe 
the Court has no power to jgive way. A reference has 
been made to the ftatutes. — It is not argued that the 
fiatutes will, in the juft apprehenfion of them, aotbo- 
rife fuch a trade, but that they might have led to an 
innocent miftake on the fubjed. Thefe ftatutes, it is 
admitted, were made to apply only to the property of 
perfons in Holland^ while hoftilities were impending. 
It was necefiary that fome provifions (hould be made 
for the fecurity of the loyal Dutchmen who might mi- 
grate to this country. It was found neceflary, on 
this account, to relax the navigation-laws; and for 
this purpofe an order of council firft ifTued, which was 
afterwards confirmed by thefe a£ts, as neceifary to fup- 
port the order and proteft thofe who adled under it, 
but merely with refpeft to property fo circumftanced. 
Thefe were mere Cuftom-houfc regulations, and no- 
thing elfe $ and it is impoflible to entertain a doubt 
refpefting the interpretation of them. 

It 
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It appears that thefe parties bad before applied, ta TH 
the council for fpecial orders, and had always obtained 



them. It is much to be regretted that they had not f«^ ^v^ 
applied again to the fame fource of information ; in- ^^ 

ftead of doing fo» they confulted the commiflioners of 
the cuftoms, very proper judges to afcertain what 
goods might be imported under the revenue-laws: but 
this is a matter of general law^ on which they are not 
the perfons befl<]ua]i(ied to give information or advice. 
The intention of the parties might be perfectly inno- 
cent ; but there is ftill the h£t againft them of that 
aftual contravention of the law^ which no innocence of 
intention can do away. The fame pleas were urged^ 
and with equal realbn, for Mr. EJcott^ and in many 
other cafes : but it has been decided by a court which 
has much greater power of conftruflion^ that fuch 
pleas could not be fudained. I may feel greatly for 
the individuals whoj I have reafon to prefume, aded 
ignorantly under advice that they thought fafe : but the 
Court has no power to depart from the law which has 
been laid down \ and I am under the neceffity of re- 
je£ling the claims. 

Freight and expences were given to the mafter. 

On application that the Court would decree the 
expences of the claims to be paid out of the cargo, 
it was contended, that there waa no inftance in which 
the Court had done this, but in cafes of recapture. 

The Court dire^ed the expences to be paid* 

*•* 7^9. loth, 1^00. In the NMj^ PerrU', a cafe of a Briiijb 
fabje6t trading with H^ttand without licenfe.— ZiurrMr< took an 
•zc«pdoQ to the form of the condennatibn ; and fabraitted chat 

it 
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it nowhere appeared that the inditidoal captor wat entitled 
to the benefit of fuch a feizare ; that it was not given to 
him by the Frtncb nor by the Spauijb prize- a£l ; that the Lords 
had referved the queftioD in the Etru/ce^ whether that part 
for which the claim of a Britijh fubjed was rejeded, (hould be 
condemnfd to the Crown or to the captors; that the Court 
mighty perhaps^ cxercife the difcretion of condemning to th^ 
Crown, by which means the Crown would be enabled to relieve 
by its bounty the hardfhips that often occurred in cafes of this 
kind. 

C««r/— The fame courfe of decifions; which hu eftabliflied 
that property of •Britijb fubjed taken trading with the enemy, is 
forfeited, has decided aifo that it is forfeited as prize. The ground 
of the forfeiture is, that it is taken adhering to the enemy, and 
therefore the proprietor Ufro hoc via to be confidered asan fne- 
my.-^It is impofljble for me not to pronounce that this property 
is forfeited, and forfeited as prize. The illegality of trade in the 
cafe of the Etrti/t ^ wss of a difierent nature, that being a trade in 
violation of the charter of the Eafi India company. 



In the instance or CIVIL COURT of 
ADMIRALTY. 
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A Britljb veffel 
lailing without a 
Britifr regifter 
from circum* 
fiances of n«cef- 
ficy, decreed not 
to be forfeited 
under the navi- 
gation ads. 



THE BETTY CATHCART, Gillespie Maftcr. 

npHis was a cafe of an appeal from a coodecnnadoQ 
on the Revenue Laws. 

Judgment, 

Sir W. Scott — This is a proceeding on the revenue 

laws, brought by appeal from the Vice-Admiralty 

Court of Jamaica^ where this flilp has been coo« 

demned to the Crown^ the governor, and feifor, 

for 
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for being found failing without a regiftcr. , The pro- "***« 

Ccedings are conduced by the private feifor only, Catrca.t. 
who has unqueftionably a right to fuftain fuch a fuit '^ 

without any aftive concurrence of the two other 1*799- 
parties. f 

The revenue and navigation laws are certainly -to 
be conftrued and applied with great exaftnefs, they 
are framed for the fccurity of great national intercfts; 
and the cfFcft of fuch laws, founded on great purpofes 
of public policy, muft not be weakened by a minuti 
tendernefs to particular hardfhips : At the fame time 
it is not to t)e faid that they are not fubjeft to all 
CoHfiderations of rational equity. Cafes of unavoid* 
able accident, invincible neceflity, or the like^ where 
the party could not aft otherwife than he did, or has 
aftedi at leaft, for the beft^ muft be copfidered in this 
iyftem of laws^ juft as in other fyftcms: Laws that 
would not admit an equitable conftruftion to be ap-^ 
plied to the unavoidable misfortunes or neccflities of 
men — or to the exercife of a fair difcretion under dif» 
ficulties, could not be laws framed for human focietics. 
The Court therefore will not deem it a departure from 
the duty of legal interpretation in fuch cafes, to give 
a fair attention to confiderations of t{iis nature. 

The ftate of war is, in fome degree, likcwife to be 
confidered as forcing men into fituatlons which they 
did not choofe for themfelves, and in which they 
muft aft under the preflure of difficulties on different 
fides. 

The prefent cafe is, in its general appearance, of a 
favourable afpeft; it has no fymptom of fraud; there 
is no attempt to impofe 3 this alone it is true would 
not be fufficicnt j for it certainly may happen that a 
bondjide cafe may incur the penalty of the Jaw, and 

VOL. I. n may 
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The may become the vi6lim of a general policy, anxiotit 

cathcakt. to prevent the pofTibilities of fraud, and therefore aftive 



- in prohibiting modes of dealing which ure grofsly liable 
>799* ' ^^ abufea of that kind, though the particular tranfac- 
tion may not be diredly impeachable.— It is favour- 
able too in another refped, as it is the cafe of a neu- 
tral merchant (landing forward and encountering rifle 
for the protection of Britijh interefts. The (hip had 
been a Britijh ve(rel taken by the French and carried 
into an American port. The Britijh conful interpofedj 
and the fubordinate Court in America determined^ 
' in perfect conGftence with the laws of neutrality! 
that it was a capture unlawfully made in viola- 
tion of their particular neutrality, and reftored the 
ve(rcK An appeal was profecuted to the Superior 
Court, and it was agreed, to prevent the dcftrudion of 
the velTel by its rotting in a harbour during the pen- 
dency of this appeal, that the fhip (hould be fold and 
the proceeds (hould remain to abide the event of 
the ultimate adjudication. In this (late the ve(rel was 
purchafcd by a Mr, Penman of Cbarles^Town^ accord- 
ing to his declaration, for the former owners, if they 
elcfied to take it j othcrwife for Simpjon and DaviJoMy 
Britiflj merchants, correfpondents of his in London^ 
in whofe names and on whofe account it was a<5tually 
purchafcd, Mr, Penman then applied, by means of 
the BritiJIo conful, who wicnefTes the whole of the 
tranfaftion, to the French conful for the fhip's regiftcr 
and other documents. — The French conful refufed. 
Application was made to the American court which 
had decreed the fale, to compel a delivery of the 
Britijh papers, but the American court declined inter- 
fering to that effcft, upon the application of the 
Britijh conful, who certifies the fafl, and puts his cer- 
tificate 
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tificate on boards dating what had paflfedj and that The 

the ^^ jbip is and continues a Bricifli lottom^ and that Catmcakt. 

he docs this for the fccurity oi Britijh owners." The 

fliip, thus deprived of her papers, fails with a Briiijh 1799. 

mafter and crew, and with a quantity of lumber on 

board, , to Jamaica^ for the purpofc of joining the 

convoy that was to carry her and other veflcis to 

Great Britain^ where her owners lived. The (hip 

was there feized for a breach of the revenue laws j a 

claind was given by Penman for Simp/on and Davi/on, 

the perfons in whofe name (be was bought, and who 

have (igniBed their acceptance of the purchafe, but the 

claim was rejefted and the vc(rcl condemned. 

The principal queftions are two: firft^. Whether 
this ve(rel was not at this time to be confidered as the 
property o( Penman ? and fecondly, Whether, failing 
without a regifter, (he is not liable to condemnation^ 
let her belong to whom (he may ? 

The account given by Penman in his claim is, 
that being the correfpondent of the original owner, 
and alfo the correfpondent and confidential agent of 
Simp/on and Davi/on, he bought, not in his own 
name, but for Simp/on and Davi/on^ refcrving, how- 
ever, an option for the firft proprietors. The principal 
document in proof thereof, is the certificate of the 
Britijh conful, declaring that (he was bought in the 
names o( Simp/on and Davifony and for their ufc j but 
no mention is made of the former owners, for whofe 
prior ufe Penman intended it, if they thought fie to 
accept; and the queftion that naturally occurs is, 
why, with this intention, he did not rather buy in 
their names ? The explanations given are, that Pen- 
man was more connefled with Simp/on and Davi/on 
than with the others, and bad a larger authority from 
* R 2 them; 
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The them ; and bcfidcs, that it was poffiblc that the former 
Cathcabt. owners nnight €\c6t to abandon her to the infurerSy 



"*"~~"^ which right he meant to prcfcrve to them. Thefc 
'1*799. ' explanations are confident, and account for the mode 
of conducting the tranfaflion. That it was the in- 
tention of the party ih buying this veflfel to buy for 
Britijb parties at all events, is ftrongly guaranteed by 
the circumftances that attended and followed the pur- 
chafe.-— He purchafes publicly in their names^ with 
the knowledge of the conful ; he applies immediately 
to the French conful for the Britijh documents^ and 
inftitutes a fuit to compel the delivery. It is objeftcd 
that the application ought to have been made to the 
Superior Court for this purpofe; and, ftriftly fpeaking, 
it ought ; but the Britijh conful feems to have 
thought otherwiie, and to have deemed the refufal on 
the part of the Court which decreed the fale to be 
fully fufficient. And indeed when it is confidered 
that the French conful declared it to be his deter- 
mination to fend thcfe papers to France^ for the oft 
of the tribunals there, it is no* wonder that an attempt 
to obtain them by the authority of the Superior Coort 
in America was abandoned. Another circumftaocei 
tending ftrongly to fupport the reality of the trant 
a6tion, is, that he fends this veflfel imnnediately to a 
Britijb port, configncd to Britiflj merchants there^ 
with exprefs orders to fend her on to Great Britain 
under the convoy ; and the (hip immediately on her 
arrival in Jamaica is declared at the cuftom- 
houfe to be in the circumftances defer ibed.-—Upoa 
the view of all thefe fa6ts, I cannot but think it 
would be hard to bind down this property upon the 
American merchant^ who made the purcbafe for the 

14 benefit 
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benefit of Britijb interefts, merely to expofe him to The 
the penalty, which under our revenue laws would at- catmcIIt. 
tach upon an American vcflfcl carrying any Roods to ■ 
Jamaica. ,^5^. 

It is objcfted, that whatever the vcffclwas in the 
intention of the parties, fhe was neverthelefs, in faft, 
Americafiy becaufe it did not appear that Fmman had 
an authority from Simp/on and Davifon to buy, and 
therefore that they might have declined accepting her* 
He defcribes himfelf as their correfpondent, confiden- 
tial friend, and agent, and the conful defcribes him as 
their agent; and when ic)s confidered that he fends this 
fliip to a Britijh port, with a full difclofurc of all cir- 
cumftances, it muft be prefumed that he conceived 
himfelf to poflefs a competent authority, and that he 
allually was inpojfejpon ofafufficient authority, to fup^ 
port fuch an intention, the Court would be inclined to 
prefume everything in the faft, as well as in the a(J«» 
prehenfion of the party, that was not direftly con» 
cradifted by the evidence. 

The next confideration is, whether flie would not 
be liable for failing without a regifter, even fuppofing 
ihe was Britijb. In fad (he has no one document 
but the certificate of the conful, ftating the circum- 
ftancea of the cafe, and declaring her to be a Britijh 
▼elTeU And, unqueftionably, a Ihip unprovided with 
all documents, and particularly with a Britijh certifi^ 
cate of regifiry, would be liable to condemnation^ 
unlefs the occafion of this defeft of documents was 
fuch as to afford a reafonable ground of exception to 
the general operation of the revenue laws. When 
I defcribe the prefent cafe to have originated in the 
accidents of war^ and the condu^ of the parties to 

^ 3 have 
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^Thc^ have been controulcd by an unavoidable ncccfflty, I 
C/THCAtT. think I defcribe a cafe that furniflies a folid ground of 
«■" 77^ that nature. The (hip is carried in as prize, the 

W. i6th. * *^ 

1799. documents are all taken away, the American merchant 

fteps forward for the Britijb interefts, he purchafcs 
the veflfel for them, he applies for the documents 
and invokes the aid of juftice to obtain them, 
but without effcft. What was he to do? He had 
only the choice of two m^afures— to keep her in port 
till other documents could be procured from Europe^ 
or fend her on to Eurepe without documents, but 
with papers properly authenticated, cxpUnatory of her 
real ficuation; In thefe circumftances (he is direfted 
to fail— a Britijlj built veflTcl — purchafed for Briiijb 
owners— and navigated according to law in all re- 
fpedls, but in the want of thefe douumcnts which 
could not be procured. It is objeded, that (he is not 
riifpatchcd immediately to GreatBritainy the country 
of ixcr owners, but to Jt^wj/Vij.— She goes there, how^ 
ever, for the purpofe of coming under convoy to 
Great Britain^ and I do riot think that the rule which 
requires that a Chip, which has loft her certificate 
ihall go ^ire^ to the country of her owners,, excludes 
^ reafonable attention to the /ecuriiy of that voy^igc. 
|t is objedled, that (he had a c^rgo of lumber .dh 
board i but I am not acquainted with any cafe, in 
V^hic);) the rule has been laid down, that a Briiijb (hip, 
going upon an occalion of this kind, muft go in bal* 
iaft, and muft not carry any goods on board. 

I am to add to all thefe confiderations, that the 
/preign rperchant in this cafe will be the fufFerer, if the 
condemnation is fuftained. 1 he original owners will 
^e fjpcured by the proceeds of fi^le remaining in the 

jimerica^ 
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American court. Looking to the motives under 
which the American merchant aftcd, and to the 
authority by which his condu6t was dire(fled, and 
making fome allowance for ignorance of Britijh law, 
I think it reafonable to be content with lefs circum- 
Tpeftion and lefs regularity than might be required 
from other parties and under other circumftances. I 
fhall therefore reverfe the fcntence j but as the cafe 
is not without its legal difficulties, I (hall cer&ainly 
give no cods agalnft the feizor, who had a full right 
(0 take the opinion of the Court, 
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THE REBECKAH, Thompson Mafter. 

rpHis was a queftion of intereft on the capture of a 
-*• veflel made from the ifland oi St.Marcou^ whether 
it fliould be condemned as a Droit of Admiralty or to 
the captor. 

For the Admiralty^ the Adv. of the Admiralty and 
Laurence — The circumftances of the capture are : 
That this veffcl, on putting into St. Marcou for fafety, 
was fired at from the fort, and immediately ftruck 
her colours : That flie continued to ride there a 
whole day before pofTedion was taken ; that it was at 
laft taken by a boat's crew coming off from the fort. 

Thefe fafts, it is prefumed, are fufficient to eftab- 
lifli the claim of the admiralty, as the law gives the 
benefit of all captures made in roadfteads^ creeks, or 
havens, and on anchorage ground, to the lord high 
admiral, as his peculium. . 

R4 The 
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A capture made 
by the crews of 
kin&*s (hips fta- 
tioncd at ttie 
Ifland of St. 
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Droit of AamiraU 
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the attual cap-* 
tor. 
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TH< ' The cafe of the Trautman/dorff, in which the Lords 

^ decided againft the claims of the admiralty, differi 

Feb. a6th, materially from the prefcnt, as that capture was made 
X/>rd8, Aug. I, in the open fea, cfF the bold (hore of St. HeUna ; it was, 
'79J- befidcs, doubtful in what manner poffeffion was firft 

taken ; whether by a boat from the Powerfult or by the 
aft of firing a (hot from the fort. In this cafe it is not 
difputed that the furrender Was made to the fort long 
before any boat went off to take pofTefTion. In a cafe 
of a capture made by the garrifon of Gikrallar, the 
Nojira Signora del Carmen («), it was condemned as a 
Droit of Admiralty. In this cafe it is an additional 
circumftance in favour of the claim of the admiralty, 
that the ifland of 5/. Marcou is certified to be pecu- 
liarly under the diredion of the admiralty j on thefe 
grounds, it is fubmitted, the prize is to be condemned 
gs a Droit of Admiralty. 

For ibe Captors^ the King's Adv. and Arnold^-^lti 
this cafe there had been a raiftake in praying con- 
demnation to the crown ; but it has been redlified, 
and the individual captors are now the parties before 
the Court. Againft either, the admiralty can have no 
claim. The capture was made by naval ofRcerSj in 
their naval charafter — and therefore, pr/wtf facie^ it is 
acquired to the king, and through him to the aflual 
captors. The proof therefore muft lie with the ad- 
miralty to take this cafe out of the gerteral rule. But 



{a) The Noftra Signora del Carmen ^ Bregnanti mailer, ladcQ 
wiih wine and til, fcized in the harbour of G/ir/z/zar by hrder of 
Coionel Rog$r Elliot, lieutf naot-governor; " (hip and cargo con- 
(iemnid to the lord high admiral as perquifues of admiraUy."— 
A«i». Jlinfis^ 1703. 

the 
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the aflerted fafls are not eftablilhed by the evidencet ^« 

It is by no means proved that the vcflcl was at an- , ^'''^'^ • 

chor at the time of capture, as it is rather intimated f«*.*6tht 

by the exprcffions of the witneflcs; that Ihe (truck '^^^* 

her colours before (he came to an anchor. If there 

was, however, proof of that faft, it by no means follows 

that this capture would be to be confidered as a Droit 

of Admiralty : there is no pretence to fay that the place 

of capture was a port or haven: it is merely a ftreight 

running between the ifland and the French coaftc 

is rather an anchorage-ground off* the ifland of St. 

MarcoUy than a port or haven within its limits. By 

the decifion of the Trautmanfdorff \t is clearly fettled, 

chat an intention to come in is not fufHcient; there 

muft be an adual coming in to fupport the claim of 

the admiralty. No fuch thing is proved in this cafe; 

and, therefore, the condemnation mull pafs in favour 

of the aftual captors. 

Judgment. 

Sir^^. 5f^//— -The general queftion arifes upon the 
capture of a veflcJ at the iflc of Marcou, efFcfted with 
confidcrable exertions of gallantry and pcrfeverance by 
the crews of the Sand-Fly and Badger^ ftationed in and 
near that little idand — ahd it is a quedion of interefl: 
between the lord high admiral, or, as in modern times 
St is more ufually exprefled, the king in his office of 
admiralty, reprefenting that great officer, and the naval 
captors (landing upon the general claim of prize, under 
the proclamation and ihe prize afts of parliament.' 

The rights of the lord high admiral are' of great 
antiquity and fplcndour ; and are entitled to great at- 
tention and refpeft i and certainly to full as much in 
this court as in any oth?r place where they can pof^ 

fibly 
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The libly come under confideracion. Ac the fame time, i| 
__^**l*lV is not to be. underftood that an extenfion of thcfc 
Tth. i6tb, rights beyond their abfolute lioiits is to be favoured 
^7W tjy conftruftion ; they are parts and parcels of the an- 
cient rights of the crown comnnunicated by former 
grants to that great officer, under a very difFcrenl 
ftate and adminiftracion of his office from that which 
now exifts in pradice. 

. All grants of the crown are to be ftridlly conftrued 
againft the grantee, contrary to the ufual policy of 
the law in the confideration of grants ; and upon this 
juft ground, that the prerogatives and rights and emo- 
luments of the crown being conferred upon it for 
great purpofes, and for the public ufe, it (hall not be 
intended that fuch prerogatives, rights, and emolu« 
xnents, are diminifbed by any grant, beyond what 
fuch grant by neceflary and unavoidable conftrudion 
fhall take away. It is not improper for me to add, thait 
the particular circumftances of the prefent cafe, which 
imply great merit of adtive exertion on the part of 
the captors, would certainly not difpofe the Court to 
lofe fight of this general rule in confidering this quct 
tion of intercft. 

The grant to the lord high admiral (evidenced as 

it is by the orders in council of 1665(^2), and by the 

% fub- 



(tf) The following is a corredl copy of tbofc orders: 
At a council held ac Worcefterhoufe the 6lh of March 1665-$, 
Present, 
The King's njoft Excellent Majefty, 
His Royal Highnefs the Duke of Yorky 
His KJghncfs Prince Rvptrt^ 
^ord Chancellor, 
Puke oi jiUemarlPf 

Earl 
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fubfifting prafticc,) gives .him the benefit of all cap* T^ 
rures by whomfoever madej whether commiflioned 



or Feh. 26t|i^ 
U99* 



EztI of Lau/erdaii» 

Lord Fitxharilingf 

Lord Arlington^ 

Lord Berkeley^ 

Lord AJbley^ 

Mr. Secretary MorUt^ 

Sir William Coventry » 
Whereas through the long intermiffion of any war at Tea bf 
his majeily's authority, feveral ooubts have arifen concerning 
certain rights of the lord high admiral in time of hofHlity, ch« 
determination whereof appearing very neceiTary for the dirediion» 
us well of his majedy's officers as of thofe of the lord high admi- 
ral ; upon full heariiig and debate of the particulars hereafter 
mentioned, the king's counfel, learned in the common law, and 
likewife the judge of the High Court of Admiralty, and thofe of 
his majtHy's and his royal highnefs the lord high admiral's coanfel 
in the faid High Court of Admiralty, being prefent, his majefly^ 
prefent in council, was pleafed to declare ; 

ift. That all fhlps and goods belonging to enemies, coming 
into any port, creek, or road, of this his majefty's kingdom of 
EnglaHil or of Ireland^ by drefs of weather or other accident, or 
by miilake of port, or by ignorance, not kno«ving of the war, do 
belong tQ the lord high admiral ; but fnch as fhall voluntarily 
come in, either men of war or merchantmen, npon revolt from 
the enemy, and fuch as (hall be driven in, and forced into port 
by the king's men of war, and alfo fuch (hips as (hall be feized 
in any of the ports, creeks, or roads, of this kingdom, or of In* 
JanJ, before any declaration of war or repri^^als by his majefty, do 
belong unto his majedy. ' /^ 

24/. That all enemies' (hips and goods cafaally met at fea, and 
feized by any ve(rei notcommiHionated, do belong to the lord high 
pdmiral. 

^d. That falvage belongs to the lord high admiral for all (hipt 
fefcucd. 
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tiie or non-commiflioned pcrfons, under certain circunn« 
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ftances of fituation and locality— that is, " ofalljhipi 
Fr^. a6th, and goods coming viio ports, creeks y or roads ^Eng- 
'^^^' land or Ireland, unlefs they come in voluntarily upon rcr 
volt^ or are driven in iy the king's crui/ers.** Ufagc 
hath conftrued this to include (hips and goods already 
come into ports^ creeks^ or roads^ and thcfc not only of 
England and Ireland, but of all the dominions there- 
unto belonging. But I can by no means agree to 
the pofition that has been laid down, that wherever 
a (hip can find anchorage-ground, there is a road ox 
roadftead within the meaning of this grant. For if 
that were fo, the lord high admiral would be entitled 
to all captures made within a moderate diftancc of 
moft parts of the coafts of England and Ireland, and 
the foreign dominions belonging to them^ which, 
aiTuredly, is not the cafe \ for who would fay, that if 
a (hip at anchor in the channel oi Dover is feized by 
a commiffioned cruifer, the admiral is entitled? 
Every anchorage-ground is not a roadftead— a road- 
ftead is a known general ftation for (hips, Jtatio 
tutijjima nautis, notorioufly ufed as fuch, and diftin- 
gui(hcd by the name, and not every fpot where an 
anchor will find bottom and fix itfelf. The very ex- 
preffion of " coming into a road'* (hews, that by 



j^fb. That all ihtps forfaken by the company belonging to 
them are the lord high admiral's, unlefs a (hip commiffionated 
have given the occafion to fuch dereiiAion, and the ihip fo left be 
iei^ed by fuch fhip purfuing, or by fome other fliip comixiiflionated« 
Uien in the fame company, and in purfuit of che enemy ; and tht 
like is to be uaderftood of any goods thrown out of any ihip pur- 
iatd* 

road 
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road is meant fomething much beyond mere anchdr- The 
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agq-ground on an open coaft. When ic was laid 

down in the Trautmati/dorffy that, it was not neceflfary |^r&. s6th, 

that the (hip (bould be a£lually entered, and that it *'^* 

was enough if Ihe was in ipfts faucibus of the port, 

creek, or road, it is evident that the words, ports, 

creeks, or roads, have a figniBcation intiniating cer^* 

tain known receptacles of ihips, more or lefs prote£led 

by points and headlands, and marked out by limits^ 

and reforted to as places of fafety. 

How far St. Marcou has a road that will at all 
fatisfy this defcription, nrwiy be queftioncd.— The wit* 
Defies talk of a road, it is true ; but it fliould feem 
that thefe fmall and barren rocks enclofe no portion 
of the fea that can be (Iridlly fo confidered.— -It is a 
pretty open ftreight running between them and the 
coaft oi France, where fhips may ride as they may do 
in other open parts of the French coaft. It might 
likcwifc admit of a queftion, how far fuch a mere 
naval ftation, without inhabitants, and without go-r 
vernment, either civil or military, as in truth it is, 
and merely occupied for the temporary convenience 
of thefe gun veflcls and their crews, is fo far a rccog* 
nifed pofleffion of the crown of England as to conoe 
within the intention of the grant, which, according to 
the letter and my apprehenfion of its mcac'ng, cannot 
travel beyond the ports, creeks, and roads of England 
and Ireland^ and the dominions thereunto belonging. 

Laying thefe queftions, however, out of the cafe, 
the firft queftion that will occur applies to the time of 
the capture, whether that is to be dated from the 
aftual taking poflefiion, or the previous ftriking of 
the colours ; and I think that the ftriking of the 

colours 
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Ttte tdlours is to be deemed the real deditio. If tlifi 
French had fucceedcd In their attempt to defeat that 
r^ 2601, furrender, then the actual final taking of poflfefTion 
^^'^ muft have been alone confidered. But as that at- 
tempt failed, I am of opinion that the z6k of formal 
fubmiffion having never been efFeftively difcontinued, 
muft be deemed the confummation of the capture— ^ 
and if iOy the next queftion will be, where the veffcl 
was at the time that this aft took place ? And this is 
proved to have been, *^ when Ihc was about to go 
into the road to anchor there j'* for fuch is the expref- 
fion of the witnefs upon the third interrogatory {d)i 
which points more immediately to the place of cap- 
ture, although on the a9th, which is pointed only to 
the general courfc of the veffcl upon her voyage, he 
fays, " She put into the road there/* The ad wit- 
nefs defcribcs her merely " as paffing by the ifle of 
Mariou it the time,** and the third fays, in the lan- 
guage of the firft, that " fhe was about to go into the 
road to anchor there." Clearly, by all their defcrip- 
tions, (he had not entered the road, and fhe was under 
fail at the time (he ftruck her colours. In point of 
locality, then, the claim of the admiral is not founded, 
for (he was not in ipfts faucibusi (he was about t$ 
enter, but ' was not aSlually entering^ and that is the 
point at which the admiralty-right commences. 

The claim, therefore, of the admiralty muft be fup- 
ported^ if at all, upon the other ground, viz. that 



{a) Under an intimation tbat it would be convenient to the 
reader to be able to turn to the interrogatorie!« to which the dif- 
caflion of evidence frequently refert, the Editor has annexed a 
copy of.them in the Appendix. 

^ this 
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this was a capture made from the land, and by a land tii^ 
force^ and therefore not a mariiime capture, by pcr- 



ibns commiffioBed to take for their own benefit — and Fe^mfith* 
I think it is proved that the ftriking of the colours ' ^^ 
was codfipelled by a firing from the (hore, and that a 
boat was fent from thence to take pofieflion. Now 
upon this fubjed I entirely accede to what has been 
laid down^ that a capture at fea made by a force upon 
the land (which is a cafe certainly podlble^ though 
not frequent) is confidered generally as a non-com* 
miflioned capture^ and enures to the benefit of the 
lord high admiral. Thus> if a (hip of the enemy was 
compelled to ftrike by a firing from the cattle oi Dover ^ 
or other garrifoned fortrefs upon the land, that (hip 
would be a Droit of Admiralty, and the garrifon muft 
be content to take a reward from the bounty of the 
admiralty, and not a prize-interett under the king's 
proclamation. All title to fea-prize muft be derived 
from commiflions under the admiralty, which is the 
great fountain of maritime authority s and a military 
force upon the land is not invetted with ar^y com* 
miflipn fo derived, impreffing upon them a maritime 
charadter, and authorifing them to take upon that 
element for their own benefij. I likcwifc think, 
cafes may occur in which naval perfons, having 
a real authority to take upon the fca for their own 
advantage, might yet entitle the admiralty, and not 
themfelves, by a capture made upon the fea by the ufc 
of a force ttationed upon the land. Suppofe the 
crew, or part of the crew, of a man of war were 
landed, and defcried a (hip of the enemy at fea»- and 
that they took po(re(rion of any battery or fort upon 
the (horej fuch as may be met with in many parts of 

the 
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The the €oaft^ and by means of fuch battery Of fbtf 

r compelled fuch a (hip lo ftrike ; I have no doubt 



Fd. ft6th, that fuch a capture, though made by perfons having 
naval commiflTions, yet being made by means of a 
force upon the landj which they employed accidentally^ 
and without any right under their commifllonj would 
be a Droit of Admiralty, and nothing morei and there*^ 
fore I do not think it quite enough to fay that the 
perfons here were naval commifiioned perfohs, and 
confequently eniitled to the benefit of all property 
taken upon the fea. — But I think that the pecuKaf 
nature and quality of the place where the czptutt wto 
cffefted, is to be added to the confideration* What 
is St. Marcou? It is (tiled a garrifon and zfert by 
one or two witnefles, but inaccurately j for it is certi- 
fied by the commander in chief, that there is no gar- 
rifon nor any military eftablifhmcnt whatever — it is a 
mere naval ftation, ufed for the temporary accom- 
modation of the crews of thefe fhips of war. There is 
not a perfon upon it who is not borne upon the fliip's 
books, and who is not a part of their crews— the]|^ 
have they (hip's pay — the (hip*s viftuals— -and die 
&ip's officers to command them; the blockhoules 
which they have conftrufted are mounted with their 
own (hip-guns, with the addition of a few fparc guns 
otherwife procured. The whole force, fuch as it i$| 
upon this little fpot, is entirely fubfervient to the(e 
ve(rels, and for their ufe, and for no other purpofe^ as 
the certificates declare. Such a place, fo ibleded and 
fo employed, is hardly to be confidered as any thing 
elfe than as a part or appendage of the naval forces 
it is a fort of ftationary Tender, rather attached to and 
dependent upon thefe veiTels, than having the vefleh 

attached 
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attached to and dependent upon it. This peculiar 
charafter of the place. diftinguilhes it moft efientially 
from the cafe of a land fortrefs poflefied by a military 
garrifon. — The capture then was efiefted by naval 
CommilTioned perfons^ uling a force immediately fub* 
je& to their ufe ; and from its peculiar circumftances 
fufficiencly naval in itfelf to be diftinguifhed from an 
ordinary land force, fubjeft to military perfons. It 
is a maritime capture, efiefted regularly by a mari- 
time force, and in a fpot where the right of the ad- 
miralty had not yet commenced upon the thing itfelf 
at the time of the furrender. — And upon thefe grounds 
I (hall pronounce for the claim of prize, under the 
king's proclamation and the prize afts. 
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THE SARAH CHRISTINA,GoiiGENSEN Matter. 

nruis was a cafe of a Swedtjb veiTel going to France 
with contraband articles, and failing under a 
colourable deftination to a neutral port. 

Judgment. 

Sir fV. Scofi— This is a cafe of a SwediJJj ihip laden 
with tar, pitch, iron hoops, and bars, and bound 
oftcnfibly to Cagliari. 

The fliip and cargo are claimed for the fame per- 
fon. The fhip appears clearly to be Swedijb pro* 
perty. But there are confiderable doubts on the pro« 
pcrty of the cargo. The matter fwears " the daim- 
<* ant is the lader^ and be believes the owner i" a 

VOL. r. s very 
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Pre-emption of 
contraband arcU 
cies Aibftitutedt 
\n err tain fofa^ ia 
the place of con« 
fifcation, by the 
modern law of 
nations: Stri£fc 
goodfidtbre- 
quirtdt A fiUfr 
deftination» 
fraodolent} 
condemnatioii. • 
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'^^ vfry diffident mannisr, furcly, of verifying the pro- 
CmiiTiMA. pcrty of ^ (grgOj y^hich is aficrted to belong to hia 
Aiarth€t\' ^^'^ o^yMF.— -Atiiongft tbc pgpcrs which defcribc the 
<799- ' V^optny^ there m a charter-party as formal as any 
can be. Ic ipay^ perhaps, not be uncomoion for a 
perfon owning both Hiip and cargo, to have fome- 
thing of a charter-p^rty, for the purpofe of keeping 
diftincl accounts of the refpeiftive profits of h^s ikip 
and of his cargo — but why fuch ftipulations (hould be 
introduced into a contrad between a man and him- 
feify as arc to be found in this inftrumenti why a 
fworn broker IhouM intervene for the drawing of this 
contra^j and a magiftrate, who i$ to autbencicace the 
fignature of this broker, is not fo eafy to explain.-- 
Certainly the mere purpofc of a man's keeping his 
own private accounts does not in any degree explain 
it. I obfcrve too, that the freight is to be paid at 
the port of delivery, by the perfon to whom the 
cargo is to be delivered — rather an unufual condition 
of a contraft executed merely for the purpofe of 
keeping accounts which are to be finally fettled by 
the individual himfelf. This charter-party and ma- 
nifeft arc both figncd by this broker — and I obfcrve, 
that the broker's name is the fame with that of the 
Fr^;/rife vice-conful, who attefts fome of phefe documents. 
Such a circumftancc, though much top flight to lead 
to any conclufion, yet, connefted with the other cir- 
cumftances, may fuggcft fomething of a prefumptioo^ 
that French interefts might be concerned here, parti- 
cularly if it turns out that the real deftination of this 
cargo was to France. 

If the cargo had been really going to Cafiiari^ al- 
thougi^ it was the property of Mr. Kock^ the Frenfb 

conful^ 
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tonfol, yet being, as to his mercantile charafter, ^^^^ 
a trader of Udivalla, and his mercantile charaftcr Chrhthia, 
being unaffcfted by his conrular charafter, he would j^^^ ^^^ ^ 
have a dear right to trade to the fame extent as any i799« 
other merchant .of that place, and confcquently to 
carry pitch and tar to a neutral port. But the neu- 
tral dcftination, which is held forth in all the papers, 
16 difcredited by the faft of her being taken going 
into Cherbourg ; to fay nothing of the provifional in- 
ftrufkions which are elaborately framed for the cafe of 
her being carried into any belligerent port.-— The 
matter is then empowered to fell the whole of his 
cargo— -he is even to offer it to the government for 
fale^n (hort, the event of her delivering her cargo 
in a belligerent port is as minutely provided for as if 
no other port had ever been in the contemplation of 
the parties. The great fad, however, is, that (he 
was going into Cberbourgi and the explanation given 
by the mailer is, <^ that (he was obliged to put into 
that port for water." The experience of this Court 
has not taught it much refped to fuch explanations 
generally ; and the circumftances of the prefent cafe 
rather fortify the refult of that experience. Two cir- 
cumftances in particular weigh much with me; the 
(hip had left her port of Udivalla on the 8th of JV5?- 
wmber, and (he is feized on the 17th of the fame 
month. She had, therefore, been only nine days 
(rom her port of clearance when this neceOity arifing 
from the failure of water commences. Now that a 
(hip meaning, bond Jlde, to go from Udivalla in 
Sweden to one of the fouthernmofl: points of J^u- 
r^p£, (hould either nor lay in more water than was 
liilRcicnt for nine days ufe, or (hould not fecuir that 

5 a water 
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Yhe water in a fufficienc manner relatively to die length of 
fuch a voyage, is highly improbable. — The mafter 
fays he cook in 18 callcs at UdivalUy and fix were 
^Tto^.^*** emptied by ufe and leakage, and that fomc of the re- 
mainder were leaky; and the mate echoes him to a 
letter ; but the boatfwain knows nothing of the mat- 
ter, for he fwears " that the courfe ^as altered to go 
into Cherbourg^ but he can give no account why it 
was fo altered;" and this is the fecond circumftance 
I allude to; for it is mo(t extraordinary that fuch a 
neceflTity, as is pretended, (hould exift on board this 
(hip, and yet be unknown to the crew — they were all 
engaged to go to Cagliari, an extreme failure of their 
ftock of water compels them to go into a French 
port. — Is it poffiblc to conceive that fuch a change 
of the voyage Ihould take place upon fuch compul- 
(ion, and yet that the caufe (hould be fo totally a 
(tcret, locked up within the po(refrion of the mafter 
and mate, as not to be known to this man, who was 
a fort of officer on board this veflTel ? 
> It is faid, that if the truth of this account is doubt* 
cd, there might have been a commifTion of infpe&ion* 
» But what would that prove ? If there was a fraud in- 
fended, it would be natural for the parties to take 
care that the ftate of the ca(ks (hould not dcteft if. 
They would be emptied of courfe. Therefore this 
could have given no fatisfaifiion; nor are there any 
means by which it could be fatisfaftorily proved that 
there was no fraud. To me the fraud appears fuffi- 
ciendy demonftrated by all the circumftances : and I 
defire neutral mafters to take notice, that where a faft 
of deviation into an enemy's port is clearly proved^ it 
will be no eafy thing to purge away that fadt hj ex- 
planation I 
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planation; for in the nature of the thing, the cxplan- The 
ation mud generally come from themfelves only; and CHtisTiNii. 
coming from themfelves alone, comes from a quarter .- 

cxpofed to fufpicion, arifing from the fad itfelf; and 1799. 
the general inclination of the Court will therefcxre be, 
(though fubjeft to reafonable exception,) to take the 
clear fad againft the dubious explanation, 

I confider this, then, as the cafe of a Swedijh (hip 
carrying pitch and tar to a French port, under a pre- 
tended neutral deftination. What will be the effect 
of fuch condud ? Pitch and tar are now become ge- 
nerally contraband in a maritime war: they have been 
condemned as fuch by the higheft authority in this 
country. In the pradtice of this Court there is a re- 
laxation, which allows the carrying of thefe articles^ 
being the produce of the claimant's country; as it has 
been deemed a harfh exercife of a belligerent right to 
prohibit the carriage of thefe articles, which gonftitute 
fo confiderable a part of its native produce and ordinary 
commerce.— But in the fame praftice, this relaxation 
16 underftood with a condition^ that it may be brought 
in, not for confifcacion, but for pre-emption— no un- 
fair compromife, as it (hould fcem, between the bel- 
ligerent's rights, founded on the necefTities of felf-de- 
fence, and the claims of the neutral to export his na- 
tive commodities, though immediately fubiervient to 
the purpofes of hoftility.— To entitle the party to the 
benefit of this rule a perfedt bona fides on his part is 
required. 

It is afked, why (hould a real deftination to French 
ports be concealed, if the neutral has a right to carry 
thrfe avowedly? Clearly to give the French market a 
greater fccuricy. If pitch and tar are going, avawedly,, 

s J to 
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The to the enemy, they may be brought in for prc-emp^ 

CulisTtHA. ^^^^ i ^^^ ^^ papers, holding out a neutral deftination, 

i arc put on board, this right is eluded, and the enemy 

*^^!^^^^ is commodioufly and fccurcly provided with the in- 

(Iruments of war. The cruifer can only examine co 

fatisfy himfelf of the fa£t of the deftination ; but he 

cannot detain without a refponGbility in damages* 

The falfe reprcfentation, therefore, is not ufclefs for 

the purpofes of mifchief: it is the paflfport and con- 

Toy for noxious articles to the ports of the enemy. 

I am of opinion, then, that this cargo, coniifting of 
fome articles contraband in their own nature^and going 
to the enemy's port under a total abfence of that fair 
conduft which ought to have been maintained in order 
to entitle it to the benefit of the more favourable rulci 
is fubjeft to condemnation. With refpe£l to the 
ihip; if I was fatisfied that the (hip and cargo belong«> 
ed to the fame perfouj I muft condemn that alfot 
upon the ordinary rule, which extends the penalty of 
contraband to all the property of the fame owner, in- 
Tolved in the fame unlawful tranfadlion. But I fliall 
reftore it under the ftrong doubts which I entertain, 
whether the cargo is not, in faft, the property of 
other perfons, 1 mean French agents; for I fufpcd: it, 
OB the grounds mentioned above, to have been a 
French fpeculation throughout. In giving the owner 
^ of the fhip any benefit from thefe doubts, I am, pcr- 

liaps, pradifing a lenity which would require more 
apology than, upon Arid principle, I might find eafy 
to furniih ; but I (hall content myielf with the rcfti- 
tution of the fhip, withholding, as ufual on the car- 
nage of contraband, the allowance of freight amd ea(- 
peoces. 
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THE JONGE JACOBUS BAUMANff, Aw^tiu 

MuLLER Maftcr. '^^^'■ 

'TpHis WIS a cafe of a (hip proceeded tfgainft sB ^riee^ a Mm of cip- 
by perfoni taken on board from a ftrandtti veiftk c^ng^^n^ 

in diilrefs re- 
• jeaed; freight* 

Judgment. expencet, and 

dcmiiiTige ^vcB 

Sir ff^. Scott — This is a cafe of a parricular nAtuiti t«the (hip. 
arifing, principally, on rhe affidavit of a neutral nfaltcr ; 
I (hall therefore firft confider the affidavit. 

He ftates, << that he was itiafter of the (hip Jonp 
Jacobus Baumann at the tinne of feizur^, that the (hip 
waa laden at Leboun in France in the morlth of N^^ 
^imhtr laftj with a cargo confifting of 815 hogftfeada 
of «vme, to be delivered at Hamburgh t that upon the 
mornihg of the 7th 6f January laft, the faid (hip Waa 
boanded by an officer and feverai men- belonging to 
t}xt Apolio frigate, then ftranded and in diftrcfi, who 
told birn that he muft go down to the affifiance of tht 
frigate.'' 

It does tioc appear frdoi this affidavit that the txOxk 
made any objedion, or Was backward \vb jgWmg this 
afiiftsnce ; nothinjt tike it.n on the coilttraty^ ha went 
down onfafpedingly, and took the whole o£ the crew, 
CO the miitiber of 17a or ito nifii on-iboaiid. - Afitef 
(he)^ eamfe on board, \i feerrn) they ftmed^ bet weed a 
and 5tx) hogffieads of wine ihtso tfhd feas (iMh to 
event might take place, onder the parcicular circut!^ 
fiances of their ficuation, without much blame iseing 
imputed to them. The Mafter farthet^^i ** that the 
captor? liHcwiic threw ovtrbbard fundl-y g<toda#6iMii 

$4 in 
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Tb« in the cabins and divers articles belonging to the fhipi 
jfic»Bvf and on his rennonflrating againft fuch conduct, he was 
BAHMAity, repeiuedly aflured by the officers of the frigate that 
Mtrthzth, fuli fatisfadtion would be made to hini by the Briiijb 
'^'^ government.'* It docs not appear that he objc6lcd to 
the removal of the wincj but he did remonftrate 
ag^inft the goods being rcnfK>ved out of the cabin, 
and he feems to have acquicfced under the aflfurance 
which he received from the officers, that compenfa- 
tjon ihould be made him. I (hould not impute much 
blame to the captors for this aft, nor to the nnifter 
for his remoftrancci the captors might think it necef* 
fary to have the goods removed) but the mafter might 
not feel the neceffity, or he might make this fort 0f 
remonftrance for the purpofe of receiving thofe afliir* 
ances which were afterwards given to him. It was 
not unnatural that fuch a man (hould feel fome us- 
eafinels at the lofs of his cabin-ftores ; and till he was 
aflurcd that, compenfation was to be made to him, 
it was fit that he (houkl exprefs it. The fhip 
arrived zt Tarmoutb upon the loih of January i and 
it appears, that during the paflage from the frigate 10 
Tarmouib flie was navigated by the mafter himfelf and 
his own crew, except that the pilot belongiqg to the 
frigate conducted her through the banks of farmauik 
On the lOtb and nth of January the crew of the 
frigate left the ihip and went, fome on fliore, and 
others.on board his majefty's ihips lying at Tarmeufk 
He fU^s, that the papers were demanded from him, 
and he was direfted to go to a Mr. Stewart of that 
place. 

. Now fuppofiog this account to be true, I cannot 
but tl)tia)c that this was a fervice of the bigheft iin- 

portancei 
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portatace ; in truth, not much (hort of a high faWage jj^^^ 
fervicc: an .aflSftancc was given, which, whether vo- jAcoaut 
luntary or not, was the adlual means of reftoring 



170 or 180 officers and men to this country. The MarchZth^ 

parties who conferred this benefit are furely entitled ^^^' 

to be liberally con&dered by thofe who received it.--- 

Who arc the parties who conferred it? Clearly the 

matter, becaufe he was immediately concerned in the 

tranfadtion; and I think, likewife, the owner, whofe 

veflel was the inftrument of prefcrvation. With re* 

fpedt to the owners of the cargo, I cannot fee what 

fpecial claim they would have ; their property is not at 

all concerned in the prefcrvation of the crew^ fo 

taken up ; and if it turns out to be ienemy's property^ 

there is no reafon why that may not be condemned-— 

I therefore think this fuit has been not improperly 

inftituced : but if the (hip had really belonged to an 

enemy, in my opinion, the character of enemy itfelf 

muft have been blotted out and obliterated by fuch a 

fervice as this. If I was compelled to condemn this 

£hipt it would be a mod reludant condemnation in* 

deed. I hope and truft that if the circumftances are 

true, as dated by the mafter, a condemnation of the 

vefiel would be the very laft thing to prefent itfelf to 

the expedation of the aflerted captors. 

This being the cafe, then, upon the ftatement of 
the mafter, it remains only to inquire into the 
fad, whether it is true or not; for if this account 
IS fidlicious, then all thefe encomiums which I 
have paifed upon it are entirely thrown away. Now 
I obferve there are no affidavits brought in on the 
part of the captors to (hew to me that this is not a fair 

reprc- 
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The rqirefencation. They might have prodticed theiti} 

jAcolvt but 1 do not underftand that there has been any ap« 

KVHAvn. plication made to the court for leave to exhibit affida- 

Mtrtbtxh, vits on their part^ in order to contradid what tht 

^''^^ nfiafter has depofed. It (lands therefore uncontradtAed 

by the captors { and till this moment no attempt 

has been made to impeach the truth of the mailer's re<» 

prefentacion. If it is contradided at all^ it is faid €0 

be contradt£led by his own depofition, for that he baa 

depofed to a h&, of capture on the high (eas, whilft 

all that he has Aid beyond that is a mere fable^ aa he 

Was taken in the ordinary courfe of prize. 

But I cannot accede to this reprefentation. It is 
mie, that upon the third interrogatory he fays, in the 
Dfual words, << that he was taken and feized upon the 
high fcas, on fufpicion of having French property dd 
board, and that he was taken by the JpoUa frigate.'* 
Bat this I underftand to be little more than the formal 
anfwcr to the interrogatory, as ufually takeh by the 
examiner J dcfcribing in a fort of genera) way the (hip 
iR/hofe crew took poffcffion of him, and the time when 
that pofleffion was taken; but not excluding thefe 
particular circumftances, which iland uncontraditfted 
6n his affidavit. There it appears that the true rea- 
fon of their coming on board was the immediate 
prefervation of their lives, and that they never thou^t 
6f demanding bis papers in quality of captors till they 
had got fafe into Tarmouib. Nobody, at this ttmej 
ventures to deny that the fituatiori of the Apolh was 
what he defcribes it; and if fo, it is not to be taken 
literally that a ftranded fhip went a capturing; and I 
will add, that it is not a very probable thing thattbfe 

crew 
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fcrcw of fuch a (hip (hbuld apply to any oiher veflelt tii« 

with any other original purpofe than to obtain affift* jiicoitt 
ancc. The affiftance was given. Upon the a5th in* *«'««AHl^ 



ccrrogatory he exprefsly mentions, '^ that the wine and jMbn^stiv 
other goods were thrown overboard about a mile from *^^ 
the Haak fands, for the purpofe of enabling theai ft 
take on board the crew of his majefty's frigate the 
^0ll$9 which was then opon a fand." I can entertain 
no doubt 6f this account: The mere faft of 170 or 
180 men coming on board, and remaining, is a proof 
that they came for another purpofe than that of mak- 
ing pri;se of this merchantman. 
. An offer has (ince been made by the captors to re* 
leafe this (hip ; but the offer was clogged with a re- 
fervation of freight and expences, and the poor man's 
private adventure, and therefore could not be accept- 
ed. It turns out that the agent for the captors after- 
wards brought in papers relating to the private adven* 
ture, which had been delivered up fome time before 
by the mailer. — Why were thefe papers not brought 
in immediately by the agent ? They were very erro- 
neoufly kept back. Agents muft underftand that thejr 
have no right to keep back papers in their own private 
pofTcffion. The inconvenience of failing in this duty 
i^ manifefted in the prefent cafei fbf as foon as ever 
thefe papers were brought in, a reftitation of the pri^ 
Vatc adventure was immediately ollered. 

Another fa£l of a fimilar kind requires fbme ob(er« 
vation from me : The maff er, upon his examination^ 
brought i n apaper which the interpreter refofed to accept, 
faying it was of no confequence : What right had the 
interpreter to fay that ? What were the eommidioner^ 
9nd »&uary abour^ when che^ permitted it to be faid? 

It 
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The It happens that the paper is of no fpecial importance; 

jIcoi*8 but every fhip's paper is of importance; and the com- 

VAVMANfr. miflioners are bound to receive it. 

March %tb, Upon the whole, I think there does appear great 

'^^* merit upon the part of this mafter, with refpeft to 
the prefervation of fo many lives of bis majefty's 
officers and crew; and I am of opinion that the 
Court is bound to aft as liberally as it can. I (hall 
reftore the (hip, and I (hall give the freight and ex* 
pences^ and private adventure, and a reafonable de« 
murrage during the time the yttkl has been detsunedi 
and I defire (hat thefe may all be efti mated by the re- 
giftrar and merchants in the mod favourable manner. 



Involved in the 
Dune claim* 



March isxb, THE ODIN, HALsMaftcr. 

, >799- 

A Britijb (hip, ^y^His was a cafe of a (hip o(ten(ibly transferred from 
^"d'o'.n; ^ ^Britijh fubjea to ^Dane, and taken trading 
tak«i trading ^\i\^ the cncmy. 

with the enemy, * 

condemned 

;:i^w'i?S Judgment. 

Sir fV. Scott — This is a cafe of very confidcrablc pro- 
perty; the (hip and cargo, both of which are involvedt 
being defcribed to be of the value of 1 50,000 /• Being 
of this value, it is of courfe a cafe of proportionable 
importance, and I feel the caution with which a j\jdicial 
determination upon interefts of fuch an extent ought 
to be framed and delivered. At the fame time it is 
unnece(rary to obferve« that th^ quantum of the pro* 
perty can have no infiucnce upon the legal merits of 

the 
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fhe qucftions which I have to examine; the fame ^^^ 
principles apply co a cafe of 150/. (all other circum- 



fiances being equals) which muft be applied to this Mtnbis^ 

cafe of 150,000/.; and the fame general duty lies 

upon the Court to proceed with all the tendjrnefs 

which is due to property^ however fmali, and with all 

the firmnefs which it is bound to exercife^ be the pro* 

pcrty ever fo large. 

The claim given is for the (hip and cargo, as the 
property of Mr. Jacoi Krefiing^ dcfcribcd to be a 
Norwegian by birth, refidcnt and carrying on his 
bufinefs at Frederickfnagorey a Danijh eftabliftiment 
near Calcutta^ in which he is fecond in council. It 
appears that the (hip went with a cargo from the 
river Hugbley to Batavia ; part of that cargo (he dif- 
pofed of there^ and took another cargo deftined to 
Copenhagen \ and in the profecution of her voyage 
was feized and taken by a Britijh (hip of war. And 
if this had been the whole of the cafe, the confequencc 
muft have been an immediate rcftitution; becaufe 
this Court has not taken upon itfelf to lay down, that 
a Danijh merchant at Frederickfnagore^ a Danijh fettle- 
ment^ may not fend a cargo of his own, in his own 
fhipj to Batavia^ there difpofe of that cargo and pur- 
chafe another^ and bring it to his own country in £«- 
rope. But a fadt appears in the cafe, a fundamental 
faft, which gives rife to the whole of the prefcnt in- 
quiry, namely, that this (hip had been, a very (horc 
time before this voyage, the property of Meilrs. 
J^mhert and Rojs^ Britijh fubjcfts, refiding at Ctf/- 
cutta. This fadt leads to the queftion, whether this 
fliip had been adually and bond fide transferred from 
them to this Danifi merchant ? For if not; if (he con* 

tinued 
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The tioued the property of thefe Britijh merchants^ going 
on their commercial errands to Batavia^ then a port 



Opxit, 



istitk of the public enemies of his majefty, fhe is going il- 

'^'^ legally, and illegally) fo as to fubjecl her to coofifca* 

tion; there being no maxim better or more firmly 

eftabliibed, in the maritime law of this country, than 

this, that no fubjeft of the king can trade direAly 

with the public enemy, but under a licence authorif* 

ing him fo to do^ and that if be does prefume to 

vwe fupr. trade otherwife, his property, fo employed, is liable 

r^e 196- ' to confifcation. — If this (hould turn out to be the cafe 

refpedting the (hip, it will difpofe of all Britijb in- 

terefts in her. The cargo, it is to be obferved, is 

claimed for the fame perfon, and in the fame claim. 

— If the claim is deemed fraudulent, as it refpefts the 

property of the fliip, it will, I think, be entitled to 

little regard as it refpedls the property of the cargo 

claimed for tbi/ameproprietor^ and appearing evidinily 

' io be concerned in one and the fame original adventure. I 

am not aware of the obligation that lies upon the Court, 

in the cafe of fuch a claim, to feparate its found from its 

difeafed parts, for the benefit of a claimant deteded 

in the fallhood of a confiderable portion of his claim. 

He has no right to infifl: that a difcrimin^ton Ihall be 

made in the property, which, if any part be his own, 

ho has fraudulently and with corrrupt views mixed 

up with the property of others. But in this particu- 

lar cafe, it does not reft upon that general principle, 

becaufe much of the evidence (at leaft arifing from 

general circumftances,) which applies to the property 

of the (hip, applies with equal force to that of chf 

cargo. 

It is. not to be denied that the (hip had been very 
recently the property of thefe j?n/(^ merchants^ navi** 

gated 
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gated by John Elmore ^ but here is a bill of falc regu- '^J* 

larly executed under tl^eir hands, by which (he is 



transferred to Mr. Krefting ; and the benefit of the ge- ^^rci 1 5th, 
neral prefumption has been claimed for this transfer^ 
that every ad mud be prefumed a bond fide and a 
real a£t — to which may be added, the other general 
prefumption, that the afts of men mud be taken 
primd facie to be innocent; whereas if this transfer is 
fi£titious, here is a criminal tranfa£tion of a direffc 
trading with the enemy. Other more particular pre- 
fumptions have been called in aid— It was faid, that 
it was highly improbable that Britijh merchants 
ihould fend their property of immenfe value to an 
enemy's port, where it would run the hazard of con- 
fifcation. To cftimate the weight of that prefump- 
tioQ^ I mpft recollect what was the fuuacion of Bata* 
via I a fetdement loaded v/ith valuable produce, 
which they had no means of exporting, nor any fuf- 
ficient opportunities of fale : In this (late of things,, 
tbey would be likely enough to favour the accefs of 
every cuftomcr, without inquiring very minutely into 
his national chara(5ter ; if a man came there with 
good bills to hand off thefc valuable produ6ls» h^ 
might wear a very thin veil without much hazard o^ 
their peeping under to difcover the real country to 
which his capiul belonged ; a flight covering would 
fuffice, apd no danger of a fevere curiofity*-— It is 
faid again, that there could be no inducement7«*buc 
to that the (late of the fetdement i have defcribed is 
a complete anfwer, for in fuch ^ date there mud be 
the temptation of mod extraordinary good bargains. 
It is hardly poflible not to notice, upon the fubjiect of 
prefumptions, fomething of a counter-prefumpuon^ 

that 
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The that if Britift) fubjefts meant to adventure in a trade 

'- -^ of that nature, Frederickfnagore is a convenient neigh- 

MdMfcb 15th, bour to call in aid of fuch projefts. — It is near Cat- 

*^^* cuttai and the opportunity of communication open 

and conftant. 

Not only the bill of fale, but there arc other papers 
which have a regular appearance; fo that if the Court 
pronounces againft the claim, it muft pronounce that 
thefe papers, (everal in number, are mere fabrications 
utterly voi J of truth. — The firll obfervation made on 
the part of the captors is, that upon^ any fupplofition the 
papers would be regular; and it is true; for the very 
inienrion of the fraud is (if it be a fraud) to deceive by 
the regularity of the papers: it is the neceflary appa- 
ratus and machinery of fuch a cafe— and therefore ir 
is by no means enough to fay, <^ Ouj; papers are all in 
order/' What, it is aiked, do you hold papers for 
nothing? Are we to have a new law of nations, in 
which it is to be held that regular documents are of 
no avail ? Certainly not— fuch papers, duly verified 
and fupported, arc ftrong frknA facie evidence in all 
cafes; and, if unoppofed, arc conclufive evidence : but 
if there are circumftances and fads appearing in the 
^fe, leading juflly to the conclufion, that thofe pa* 
pers, though formal in themfclves, and though for- 
mally fupported by oath, are neverthelefs falfe, it 
would be ridiculus to fay that the Court is bound by 
them. It is a wild conceit, that any court of jufticc 
is bound by mere fwearing: it is the fwearing credibly 
that is to conclude its judgement, Unqueftionably, 
a Court of Admiralty will proceed with all requifite 
caution in determining againft regular papers, regu- 
larly fupported \ but if the papers fay one thing, and 

the 
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the fafts of the cafe another, the Court muft cxercife Tii«^ 
a fober judgment, and determine according to the 
common rules of evidence to which the prcponder- ^^^^ is^b* 
ance is due. 

The firft queftion that occurs upon regular papers 
is. Whether they are duly fupported by the oath of the 
mafter i For he is the perfon who is expeded to verify 
the tranfaftions. But unfortunately, in the prefenc 
cafe, here is a preliminary queftion to be fettled, viz. 
Who is the mafter? For there arc two perfons to 
whom that character is attributed — Ha/s^ and Elmore 
the perfon who had been mafter before the transfer : 
Hals fays he himfelf was mafter ; fo fays the mate ; 
and fo fays Elmore— but one witnefs, Roma, fays no, 
that Elmore was the real mafter, and Hals merely 
colourable mafter, without any real authority or con- 
cern whatever refpcdting either the (hip or the cargo. 
It is a material queftion, touching the credit of thefe 
witneflfes, and by fo doing affedting the merits of the 
cafe, in whom the charafter of mafter really refides ? 
Roma has been defcribed by the counfel for thc 
claimants themfelves, as ignorant, but not corrupt; 
and he is certainly ignorant on points which be had 
not the means of knowing; but upon thofe points, it 
is obferved, he fpeaks with modefty and refcrve, and 
in an avowed ftyle of mere fuppoGtion and belief. Is 
there any inftance in which he has taken upon him- 
felf to fpeak confidently, where he had not the means 
of knowing certainly ? I find none. With refped to 
the witnefles who contradift him, he has a right to 
have applied in his behalf, that teft, to which all wit- 
nefles produced in all courts of juftice are fubjedt, 
viz. that any one dete<fled falfehood in their depofi- 
VOL. I. T tion 
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TKo tioo overthrows the whole of their credit. I am well 

^ aware that this rule may be too rigoroufly prefled to 

MtUreb tsth, the difadvantage of a very fair witnefs. On a public 

''^^' examination a witnefs may, by fiidden and ill undcr- 

ftood queflions, be made to commit contradidions, 

which are to be held up as fatal to his general teftimony. 

But where a witnefs is examined deliberately) and 

in private, upon interrogatories prepared, and has the 

opportunity of weighing his anfwers before he finally 

iigns them, they being read over to him, it muft 

at lead be admitted, that whatever other difadvantage 

fuch a mode of judicial inquiry may be expofed to^ it 

can never be ferioufly urged that a witnefs has beco 

entrapped by furprife and through inadvertence, and 

has been made to fay that in hurry and <»oofu6oo> 

and mere weaknefs of nerves and apprehenfiao» which, 

on recolledtion and deliberation, and the. free ufeof 

bis underftanding, he has a right to unfity $ and 

therefore, in courts proceeding in this courfe of exa» 

mination, the rule oifalfus in unofalfus in omnibus ]^ 

a rule of unexceptionable juftice. Now, to apply 

this teft, Mr. Hah (to whofe prejudice I am un-> 

willing to 'ftrain any thing) fays, in pofitive terms, 

•* that there were fcven paflengers on board this vcflcl 

—there names were John Elmore^ John Ewingj two 

children of a Mr. Ede of Bengal, a child of a Capt. 

Dawes, a black fervant belonging to the fame children, 

and a black fervant belonging to the fecond mate; 

that the fa id John Elmore is an Irijhtnant fornurlj 

mafitr of the Jhip, and at times aflifted the deponent 

in the navigation of her/' According to this account, 

Himore was a mere paffenger, and nothing elfc, occap 

fionally giving a voluntary alTidance, and nothing 

more, 
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morc> as any other mere paffcnger might do. The The 
mate^ in like manner, or rather.with more referve ftill, „ 

fays, that there were fuch and fuch paflengers — and March 15th, 
amongft them Mr. Elmore. Now it docs happen '^^^* ' 
that Mr. Elmore himfcif is examined — and firft. What 
does he fay with refpedl to the paflengers ? He fays 
there, were four paflengers on board — Mr. Ewing, an 
American^ and three children, whofe names he men- 
lions. — According, then, to this account, there were 
only four paflfengers, of whom he does not at all 
number himfelf as one. He is aflced in another in- 
terrogatory, '^ In what capacity he belonged to the . 
fliip?*' he anfwcrs, " that he was fea- pilot or navigator, 
and that he was engaged to go in that charafter upon 
this voyage:" he has not thought it neceflary to 
mention upon what terms. But he fays this official 
chara£ler did belong to him; he was an officer on 
board the (hip, and fo appointed by Mr. Krefting. 
Now, if this be the cafe, I afk, Is it a true reprefent- 
tion or a falfe one which Hals has knowingly 
given of this matter ? This qucftion mud be deter- 
mined by what every man muft underft:and Hals 
meant to convey refpe£ting the fituarion and charafler 
q{ Elmore. If he meant to convey this impreflion, 
that Elmore was a paflenger, and a pafl'^nger only> 
who occaflonally lent a hand from mere inclination, 
is not that a grofs falfiBcation on the part of Hals^ 
who being the matter of the veflcl could by no pof- 
iibilicy be ignorant that Elmore was on board this 
veflcl as a hired officer, on a contraA with their com- 
mon owner. Taking it in this view, I cannot but 
think that it would a mod unnatural (train of charity, 
fuch as muft do violence to any man's underftanding, 

T 2 or 
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The or his finccrity, hot to pronounce that Hals has fnoft , 
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grofsly prevaricated in his reprefentation of this mat- 
jif4rf/»isih, tcr. And therefore, whatever his general charadef 
'^'^' may be, about which loud outcries have been made^ 
that mud be extraifled from other materials to bc 
found elfewhere; but from what is found here, I am 
iJnder the necelTity of holding him a witnefs utterly 
tjnworthy of all credit in this caufe— and I may ven- 
ture to (Irike his mate out of the lift of witnefTes for 
the fame reafon. 

The matter of fa A then (lands, thefe two witnefles 
being difmilfed, between Elmore on the one (idej and 
Roma on the other; Elmore defcribing himfelfas fea* 
pilot, Roma defcribing him as real captain. By fea- 
pilot, a term not very familiar to landfmen, I pre* 
fume is meant the perfon who has the care of the na- 
vigation at fea, but has nothing to do with the con- 
cerns of the veffel in port. Accordingly, it is reprc- 
fcntcd that Elmore's authority ceafed entirely on 
coming into port— //^/^ appears in command— he is 
prcfentcd by the owner of the (hip in that chara&er 
to every perfon who has dealings with the (hip or 
cargo, and Elmore finks into the mere pa(renger, un- 
intcrefted and unauthorifed refpedting either. But 
how (land me fads ? Certain it is that Mr. Elmore 
is entered upon the mufter-roU and the log-book as a 
paflTcnger — a falfe fa6l ab initio. In order to account 
for this, an explanation is fuggefted, that this was 
done to prevent his being known as an Englijb officer 
of this (hip at Batavia^ an enemy's fcttlemenr, where 
he might have been perfonally treated as an Englijb- 
man, and with fome danger to the (hip herfelf, on ac- 
count of his official conneftion with her. If that had 

been 
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been the only purpofe of this difguifc, it would have The 
dropped off when he left the enemy '^ country and the 



danger ceafed. How comes it about, that, even fo MMnb istu, 

late down as on the prefent examinations, long after '^^^' 

all fear of the Dutch was out of the qucftion, Hals 

and the mate dill hold out this man as a mere paf« 

fenger. The explanation, therefore, is but a half 

covering for the fa£L As to fubfequent tranfaflions, 

it appears that Elmore confined the chief mate by an 

aft of his authority, during the paflfage — that he gave 

the orders for flowing the cargo, and that during the 

voyage from Calcutta to Batavia he fold boxes of 

opium, a commodity of which a v^ry large value will 

lie within a very fmall compafs. Roma fays that he 

went down into the hatchway ta fling them up, and 

on afking Elmore if it made any odds as to number or 

marks, he faid no, and direfted him to take the firfl: 

that came to hand. — Thefe are afls of power rather 

beyond the funftions of a fea-pilot.— At Batavia how 

is he employed ? An application is there made 

by a perfon tor a paffage to Europe^t\i\% application 

is not made to Hah^ but it is made to Elmore^ under 

the denomination of Captain Elmore — the pretence fet 

up is, that he being an Englijhman^ it was natural the 

application (hould be made in this way; that is an 

explanation that has but half a colouring in this cafe, 

for he lets the cabin to this perfon s he defcribes the 

cabin as, my caiin, and the price as, my price. The 

fame obfervation applies to the aft of confining the 

chief-mate; that authority was exercifcd by Elmore: 

but there is a fort of formal paper exhibited, in order 

to (hew that that might be done by order of Hals. 

^hcre is alfo imprefs-moncy, which he psiys ia his 

T 3 own 
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The own name. — Why it is faid, in anfwer to all this> that 

^' this was an aft of ncceflity ; that he was obliged to 

M^P'fb 15th, tranfafl this bufinefs^ becaufe he hiaifelf was unable to 
'^^^ goon (hore,and dared not tofet his foot in ahoftilc port* 
Now I think the letter which is exhibited here, writ- 
ten by this perfon, docs give the moft effeftual con* 
tradi£tion to fuch reprefenration. It is a letter ad- 
dreflcd to Meflrs. Lambert and Co., in which he fays, 
*« I affure you I have not had a foot on (horc fincc 
Mr. Ogilvie left the (hip at Calcutta^ I was not al- 
lowed to take an Englijh afliftant, and a Dane could 
Dot be procured for any tnoney ; aoo rix dollars were 
offered. I left Bengal with two afliftant Danes ; the 
one was conftantly inebriated; the other, the fecondt 
fo ignorant, he did not know the right end of a hand* 
fpike." 

This is not the ftyle of a nnan having nothing lo 
do but with the fea-navigation of this veflfel. It is 
faid, that this is a nnere eflfuGon of vanity; a vain 
glorious air of reprcfenting himfelf as a commander^ 
where he was not. — Not very likely, I think: Mr. 
'Elmore is a nnan advanced in years, much beyond 
the vanity of youth. He had been matter of this 
vcflel; and therefore was not very likely to turn giddy 
with fuch an elevation. He goes on to ftate, " and 
I am certain, had I left thevfhip for one d *, that we 
Ihould not have a man on board the ;.crxt :"— that 
pafTage conveys to my mind a decifive impreflion, 
that this man remained on board the (hip, not becaufe 
he was afraid of going on (hore, or had any perfonal 
apprchenfion from the Dutchy but becaufe he had the 
authority of that fhip, and certainly wrote as the 
tnafter^-i'thcn, if that is the cafe, what beconnes of 

the 
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the plea fet up ?— I fay a more dircft mifreprefentatioa The 
could not be furniftied than is affcftcd to be given , 

of this tranfaftion— to be fure, there were twenty March isth, 
reafons why this man (hould-be held back in this '^'** 
tranfaftion ; for certainly, whatever the truth of the 
tranfaftion might be, it was to appear a matter pcr- 
feftly fair. It muft be a part of the fcheme, a priori, 
that the outward appearance was to be Dj»(^— totally 
un-Britift)^ if I may be allowed fo to exprefs myfclf 
•—a Britijh mailer would have been an inconvenient . 
perfonage — ftill more the former Britijh mafter.— If 
a Dane had bona fide purchafed, the former Englijb 
mafter is the very laft man he would have chofcn to 
have left on board, and efpecially with any fhare of 
command in her. A Dane muft have felt, that it 
was for his intereft in the river Hugbly^ as well as at 
Batavia, to have not a fhade of Britijh complexion 
remaining upon his property. 

There is much collateral evidence arifing from 
other circumftances, of which Hals's rate and ftatc 
of expcnccs is one. — Kreftingy the fuppofcd owner, 
writes him a letter, in which it appears, that he was 
to be allowed for his expences at Copenhagen, fixteen 
dollars a month, (about twenty pence a day,) and he 
is not to fpend more. Now, without fuppofing that 
the mafter of a Danijh Eaji Indiaman is accuftomed to 
the fame ftyle of cftablifhment which is known to 
exift in Britijh vcffcls of the fame defcription, and 
making all reafonable allowance for the difference of 
money at London and at Copenhagen, and for the dif- 
ferent habits of luxury which may prevail in thofc 
places, I cannot but think it an extraordinary thing, 
that the mafter and mana^r of fuch a valuable Eajl 

T 4 India 
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The India fhip and cargo as this (ftatcd to be 1 50,000 i[.) 

fhould be reftrifted by his owner to fo fevere aa 



iif#rrAi5ih, oeconony as twenty pence a day on his arrival in the 
capital of his own country in Europe. It is impoflfible 
that this can be the allowance made to the real maf- 
jcr of the vcffcl. — As to tranfadtions of buGnefs at 
Bat^yia^ the balance, in point of agency, is without 
all comparifon on the fide of Elmore— ht docs every 
thing ths^t is done, and appears to have the whole of 
the confidtncc. — Great reliance was placed upon the 
pbjeftion, that AVis^^r^ could not be the captain^ becaufe 
he was not to complete the voyage; he was to leave 
the (hip in England, and not to go on to CopenJ^age^ 
I can't think that much attention is due to that. 
Precautions were taken for forwarding this (hip oa 
her arrival in Europe, from England to CopenbagtHj 
and for managing her concerns there--^the voyage 
was fubftantially completed on her arrival in Europe i 
and to fay nothing of the plea of ill- health, which 
Uiadc it definable to Elmor^ to quit the (hip ip 
England, there are other reafons, obvious enough^ 
why it fliould be deemed prudent for an Englifh cap- 
tain of a foreign Eafi Indiaman to retire from the (hip 
as foon as pofllble after (he reached England, coming 
from the ports of the enemy. 

Upon the whole, I am fatisficd, judging as care- 
fully as I can, that Elmore was the real maft^r of this 
vcflTel. That being determined, how do^s it affeft 
the truth of the tranfadion of the fale? He was maf- 
ter to the time of the fale : Hals^ pi:ove8 that he de- 
livered him pofTcflion of her— £//w^r^ gives a different 
rcprefcntationi for he fays that Krefting delivered ppf- 
(cffion, and though the counfel have a,ccount(xl for 

this^ 
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this, by faying that Krefting delivered poffeQion by The 

the agency of Elmore^ I cannot but think that the 



explanation would have conne rather in a more fafif- Marcbi^\k^ 
h&Qxy form, if it had been furniflied by Elmore him- ^ 

felf in his depofitioq. It is clear, then, that Elmorf 
was the mafter yp to the time of the transfer. — It is 
likewife clear that he was mailer afterwards, and 
vpon terms of particular intimacy with the owner, 
Mr* Lambert j for there is a letter produced, in whiph 
he gives a confidental account of his private concerns, 
^ddreffed to Mr. Lambert^ under the title of, " My 
dear friend." Now it appears to me, that a mailer, 
landing upon this footing, could not but have b^en 
apprized of the material circumllances of the transfer 
of this Eaft India vcITel, of which he was maHer be- 
fore, and continued fo afterwards. Let us then fee 
what he fays upon the purchafe. Being alked on the 
9th interrogatory, he fays, " That Jacob Krefting was 
the owner of the (hip at the time of feizure: his cau(c 
of knowledge is, that he gave diredtioqs concerning 
the (hip, and engaged the deponent to go as pilot on 
the voyage under Captain Hals^ and that Krefting was 
always received^ when on boardj, by Hals^ as the 
owner, and falu^cd as fuch/' That is all he knows 
about it. He is alked about the bill of fate; he fays, 
** It was made by the former owners to Jacob Krefting^ 
but he can give no further account ofit, havipgnever 
fecn it." On the concluding interrpgatory he fays, 
" That the (hip was built for the houfe of Lambert 
and Ro/s and Co. of Calcutta^ and they fpld her to 
Krefting In December lad at Calcutta^ as he believes." 
He knows nothing then of the bill of fale, nor of the 
conditions of fale, nor anything about it, except what 

he 
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The he learns in this diftant way from obfervation and 



Odin. 



general Jnquiry. Now I cannot but think, that if 

' March is^, fuch fate had taken place, it was impofTible but that 

*^^^' he muft have had a complete knowledge of itc He 

therefore either diffembles his knowledge of a tranf« 

aflion which he muft have known, or no fuch tranf- 

aftion paflcd. To make it more incredible, it ap- 

'pears that this perfon, in one of his letters to Lamhrf^ 

'fays, " You know Krefting has appointed me fea- 

^piloti'* referring to the courfe of events that had 

taken place, as matters of mutual communication 

* and knowledge. Looking to all thefe circumftances, 

I am bound to fay, that Elmore is difcreditcd, and 

that the difcredit of fuch a perfon, attention being 

had to all his relations towards this (hip, does in a 

moft material degree involve the difcredit of the tranf- 

•fer itfelf. 

Upon the papers, then, it is ftating this cafe chari* 
tably to fay, that it is a cafe of further proof, the 
papers being in no degree fupported. As to depofi- 
tions, Hals and the mate I have difmiffed, Elmore 
profcfTes entire ignorance; Roma fays he heard it 
reported that the (hip belonged to Lambert and Rojsi 
it may be faid, that this leaves it at large. It becomes 

• then ncccflary to notice other papers of a lefs formal 

* nature, but which are of no fmall importance in the 
dccifion of this caufc, I mean three letters to Mr, 
Lambert. — It is admitted by the couniel for the 
claimants that they are not without their difEcultiesj 
at the fame time it is to be remembered that diffi- 
culties may appear in a very fair tranfaftion. But if 
the tranfa(5tion is fair, a clear and certain explanation 
is to be expeifled \ and the rather becaufe the parties 

are 
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•re on the fpot who can fupply it. It is the fate of The 
this Court frequently to have cafes fubmitted to it '^"'* 

loaded with difficulties which it is very laborious to Manb istb, 
remove ; becaufe the parties, from whom alone ex^ '^^'' 
planation could be obtained, are living in another 
quarter of the globe. It fometimes happens (it did 
fo, very much to the fatisfaftion of the Court, in the 
jimerican cafe of the Providence^) that the party is in 
Court, and does, with a promptnefs that beats down 
all fufpicion, give folutions as fafl: as objeflions are 
propofed. In the prefent cafe, Mr. Lambert^ the 
party, is in London j for though this is not exprefsly 
admitted, yet the whole turn of the argument' fup- 
poles, that the Mr. Lamiert now in London, and the 
Mr. Lambert who was then in India^ and was return- 
ing to Eurbpe, is one and the fame perfon. He is, 
therefore, at hand to furnifh all neccflary explanations 
to the counfel, and he was bound in juftice to give all 
the affiftance which muft unavoidably have been re* 
quired. The Court, therefore, had a right to expedt 
that the difficulties in thcfe letters, y^hich areaddrcfled 
to himfelf, would have received explanations — not 
fuch as can be traced no further than the mere in- 
genuity of counfel, of a nature merely conjeftural at 
bed i but explanations arifing from an intimate 
knowledge of the tranfaftions, and confequently hav- 
ing all thofe characters of certainty, and finglcnefs, 
and clearnefs, which prove at once the truth of the 
fads and the truth of the explanations. 

The letters exhibited are three in number— No. 7. 
18 a letter, dated Batavia^ March 3, 1798. — There 
can be no doubt, upon the comparifon of hands, that 

this 
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The this is a letter from Mr. Elmore, and ic is fubfcribc^ 

^^^' with his initials, J. E* 
fiMfcb i$th, " Dear fir — The Odin arrived here the firft ulK 

Capt. Hal/e is taking in a cargo on account of Mr. 
JCreftingi as Mr. Dc Coning's freight would not anfwer 
{lis purpoic. He does not expedt to leave this plac^ 
Dntil the firft of May , which will make it J)ecemier be- 
fpre I can have the plcafure of feeing you in Laudw. 

j.Er 

Now the explanation given of this letter is, that it 
vnight be for no other purpofe than to inform Mr. 
Lambert, the friend of the writer, that he (hould be in 
London in December and not before. If (hat be true, 
what occafion is there for the writer to enter into thfc 
^iftory of the Odin and h^r cargo ? Why inform Mr. 
fjamberf, who was unconcerned in the ftiip and her 
cargo, that Capt. Hals is taking in a cargo oq account 
of Mr. Krefting, ^DeKoning*s freight would not anfwtfr 
his pvirppfes. That was perfefbly immaterial as to 
the matter of delay ; becaufe the taking in a cargo for 
one perfon would juft take up as much time as taking 
it for another. But if Mr. Lambert was really repro* 
fcntcd by Mr. Krefting, the nominal party, it was moft 
important intelligence. It informed him; in a ycry 
fevy words, that there was a cargo coming home tm 
his own account; that of the two modes of proceed- 
ing propofed, it had been found advifable to adopt 
this, and that he might infure, and take other mea- 
fures accordingly. As to the fuggeftion, that all this 
was for the mere private amufement of Mr. Lambert's 
icuripfity, about what was pafling zt Batavia, (as a 
. pfian rntcrcftcd in the trsmfaftions of th? -5^U I 

rouft 



HldH COURT OF ADMIRALTY. i^^ 

Mbft obferve, that the mere infignificant information tim 

about this (hip and her cargo is a very poor fele£lion 



of topics for fuch a purpofe^ and that the letter is ad- Mtrtbisth^ 
drefled in the abfence of Mr. Lambert to Meffrs, '^^^' 
Prinfep and Co. who could certainly feel no curiofity 
about any fuch matters. 

The next letter is taken from the Nancy : The 
particulars contained are numerous ; and it has been 
argued as if every one of thofe particulars mud be 
taken for true. By no means — if perfons are driven 
CO the neceffity of fending information by other (hips 
concerning matters which are not to be fully avo>lired> 
it is not to be fuppofed that the truth, and the whole 
truths will be difclofed. Such letters, the parties 
very well know, are themfelves liable to be intercept- 
ed; they will therefore be framed with a view to that 
accident. They will contain as much information as 
may be neceffary, and no more -, and they will be 
mixed up with other matter, giving the bufinefs an 
inofienfive complexion. Such letters are half natural 
and half artificial : all that makes for the writers is to 
be fufpefted, and all that makes againfl them may be 
literally and fafely applied. 

The letter dates, " The OJin will certainly fail 
from this place the firft of next month, loaded en- 
tirely on account of Mr. Krefting^ being the return 
of 410 cheds of opium, and 280 bales of piece 
goods ; the former fold for 300 rix dollars per ched, 
the latter 30 j)^ r^«/. on the invoice. The returns 
are a Jfecified quantity of fugar and coffee, which 
entirelv fills the hold." Now, although he had al« 
ready informed him of the arrival of the Odin, yet he 
enters into all the particulars of the cargo, and the 

manage- 
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Th« management of ity in a mofl; minute manner— ^andb<r 
concludes, '* be fo good as to order me a pilot to relieve 



March istb, mc at DovcT, to carry the fhip to Copenbageny' 6fA 
'^^*' Now, why all thefe minute particulars refpedling 

this (hip and cargo to Mr. Lambert^ if he was totally 
unconcerned with the (hip and cargo ? Why is he to . 
provide pilots ? If Mr. Krefting hac) really purchaied 
this velTcli is it not to be prefupc^ed that he had t<akea 
all due care to make arrangements pf th^t fort, ^ 
had not left it to the chance of A^r^ Elnkore^ the feftr. 
pilot writing a letter, upon the further chance of Mr« 
Lambert*^ having arrived in Europe. — It has been ob- 
fcrved, by way of explanation, of Mr. Lambert^ being 
fo minutely informed of the lading of this veflel,jthaCv 
he might have an intereft in the infurance of this 
cargo made at Calcutta. That could noc poflibty be, 
becaufe it was perfcdty uncertain whofe the cargo 
was to be, Dc Koning's or Kref ting's — and likewifir, 
becaufe it is perfeftly clear, that Elmore^ the writer 
of chat letter, aiferts, in his depofition, that he knew 
of no infurance whatever. — The third letter is that 
already referred to, in which Mr. Elmore writes, 
«' that he had not fet a foot on ftiore," (dc. 

Thus then (lands the cafe upon thefe letters; and 
tjiey certainly fpeak a language incon(](tent with the 
formal documents. It is impo(rible to account foe 
thefe letters on any fuppo(ition that Mr. Lambert 
was totally uninterefted in this (hip and her carg^. 
The tcft propofed is a pcrfcftly fi^ir one; Ihew 
siuthentic documents that are inconfiftent with the 
tranfiiflion as a fair tranfadion, and it is overthrown. 
T'wenty fair papers may appear, be the tranfadion 
what it mays but ic is impoQlble that a contradictory 

document 
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document can appear, coming from the parties them- The 
felvcs, and yet the tranfaftion be true. One docu- ^ 

ment of that kind reduces the matter ad abfurdum id A^Mrcb i^thy 
impojjibile. The balance ftands thus : All thofe other '^^•• 
papers may be fair, and yet the tranfaflion be falfc— 
but this paper cannot, by any poffibility, be here, if the 
tranfaftioD bq other than falfe. Let us briefly con- 
fider the res gefta-^^Mr. Lambert and Rofs are the af- 
ferted fellers of this valuable (hip; the (hip is going 
to Batavia to take in a valuable cargo from the 
enemy's fettlemenc and carry it to Europe. Elmore^ 
their former mafter, is the perfon employed to carry 
this projed into effedV. It was rather to be expeded 
that MqiTrs* Lambert and Rofs would difcountenancq 
fuch an undertaking, as well on account of its inter- 
ference with Britijh intereft in India^ as on account of 
its being a dired unauthorifed communication with 
the public enemy, for the purpofe of relieving them 
out of their commercial diftrefTes. The Court is 
forry to obferve, that a number of Britijh fubjcds, in 
the chara6ter of officers of this (hip, are a(rociaced in 
this undertaking, not only againft the rights of the 
Britijh Eaji India company, but againft their allegi- 
ance. Are they not aware, that it is fomething very 
like mifcondud to go to the enemy, without any per- 
mifTion, for a purpofe of this nature ? It is hardly to 
be conceived that Mr. Lambert and Mr. Rojs^ with* 
out fome very confiderable intereft in fuch a tranf- 
adion, would give it the aid which it appears they 
did. Here is a foreign EaJi India undertaking, dif- 
couQtenanced in a very high degree by the laws of 
this country, fo far as Britijh fubjcds can be con- 
cerned ^ here is a public dired trading with the 
9 enemy. 
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The tricmy, for the purpofe of relieving the valuable pro- 

duds of his eaftern fecdement from the embargo 



M^btsth, under which the naval fuccefles of this country hid 
placed them. How far fuch an adventure has a right 
to ufe the convenience of Brifi/b ports in Europij and 
of Britijh agency in fuch pons, may be matter for 
fome conQderacioh. But at any r&te, the degree of 
communication, ahd correfpondence, and agency, in 
which Mr. Lambert is conne£ted with the tranfadion, 
does very much favour the fuppofition that all his io- 
terefts in this veffel, of which he was recently the 
tindoubted proprietor, were not completely divefted. 
So much for the Icttcrs.-^Who is the purchafer ? 
a Mr. Krefiing\ Mr. Krefting is defer ibed to be 
fecond in council at Frederick/nagore. I prefumc I do 
no injuftice to that fettlemenr, when I fay, that our 
idea of a fecond in council there, is not to be formed 
upon exadly the fame fcale with that of a lecond in 
council at Calcutta. In other papers he is defcribed, 
I obferve, dircftor of the auftions and a notary pub- 
lick. He appears to have gone to the Eaft in 17871 
and to have refided about two years of the interme- 
diate time in Europe, part of which was fpent inEng^ 
land. I am well aware of the rapid manner in which 
fortunes are accumulated in that quarter of the globe, 
and, therefore, am not prepared to deny that Mr. 
Krefting might have accumulated a fortune of 
150,000/. which is required to cover the preient ad- 
venture. But there is a letter exhibited, which makes 
a ftrong impreflion upon me i it is written by Mr. 
Krefting^ the fccqnd in council, to Hals the mafter, 
the pcrfon who is reftridled, in his expences in Europe^ 
to iJ. 8i. a day, and, therefore, oi^e would expeft 

to 
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to be written with all the diftance which fuch a dif- J^^ 

Odin. 



parity of fituation begets and requires^ accordingly 
the formal papers are all compofed in a ftyle corref- ^'^•^ ^9^^l 
ponding to their difference of fortune and condition. 
But this is a letter written in a ftyle of the utnioft 
familiarity — in a tone which the counfel for the 
claimants have reprefented as favouring of idle jocu- 
larity : " My dear Hals, — Whether it will pleafe or 
difpleafe you, I cannot tell: upon niy foul I cannot 
fend you the beef you defirc, for there is not time for 
it; and I am already 72 rqpees in debt to Dawes, 

' which I cannot immediately pay : and now to go and 
raifc a new account^ it will not do: upon my foul ic 
is not for want of inclination." This is faid to be 
jocular.— I have but a dull fancy in matters of that 
fort, and, therefore, cannot pretend to limit the effu- 
fions of a fportive fancy ; but to me it appears to be 
a very ferious plea in forma pauperis^ in which it is 
reprefented, that the writer, who is the owner of art 
adventure of 150,000/. value, is difabled from fend- 
ing a fmall fupply of beef, on account of his having 
already run up a fcore with his butcher to the amount 
of fevcn or eight pounds. Make what allowance you 
pleafe for the difference which may happen to exift 
between two Eaji India companies, it is impoffible to 

' avoid two conclufions on reading this letter j that thtf 
pcrfon to whom it is addrelfed could not be the real 
matter of a great EaJi India veffel, and that the writer 
could not be the real owner of that veflcl, together 
with her cargo, amounting to 150,000/. I fay no- 
thing further of the grofs improbability, that if Kreft^ 
ing had really purchafed this adventure, he would 
have been fo imprudent as to endanger intercfts of 
VOL, I. V fuch 
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The fuch magnitude, by connefting with the conduft and 

' management fo many Britijh perfons, and parcicularly 

AUrtb i9tfay the Britijh mcrchaints from whom they arc a^e£ted to 
'^^^' bcpurchafed. 

There is only one perfon more to whom I fhall 
advert, that is Mr. Elmore^ the former Sriitfi maf- 
ter— continued in his employment, and continued 
under a mafk — the fadt attempted to be difiembled, 
but clearly proved ; — this fame Captain correlpond- 
ing on the concerns of the adventure, and with the 
former Britijh proprietors : can any thing look more 
like a mere fhifting of name, and nothing clfe ? a 
mere nominal transfer; all fubftantial interefts re- 
maining the fame. ... . '^ 

This then is the general view (omitting many par- 
ticular remarks made by the counfel) which I am 
difpofed to take of this cafe, as well refpediing the 
cargo as the (hip; mod of the obfervations affeding the 
cargo as well as the (hip« and indeed with fuperior force, 
on account of its fuperior value. What is the Court 
to do upon this view ? Further proof has been rather 
rejeded on the part of the claimants, on account of 
the diftance of the parties from whom it could be ob- 
tained ; although I can't help thinking that there are 
perfons nearer at hand who could give a pretty full 
account of the matter. [Laurence — We did not mean 
to be fo underftood.] Then I will take it the other 
way — Farther proof is now afked, but it is not much 
preflfed— I have dated the general impreflion which 
* the 'cafe has made upon my mind ; and it is the per- 
petual comfort and confolation of the chair which I 
fill, that any erroneous impreflion of mine will be 
corrected by a more enlightened tribunal It is my 

duty, 
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duty, however, to det<*rminc them according to mjr 
own inipreflion ; and following that guide, I pronounce 
my judgcnrient to be, that Mr. Krefting is not the real 
proprietor of this (hip and cargo, and I therefore rc- 
jeft the claims and condemn the property as lawful 
prize. 
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THE TWO FRIENDS, M'Dougal Mafter. 

rnpHis was a cafe of falvage on recapture of an Ame- 
-^ rican (hip by the crew j part of whom being 
Britijh feamcn, and praying to be rewarded, the 
caufe now came on to be heard on proteft againft the 
jurifdiftion of the Court over an American (hip. 

In Jufport of the Proteft ^ the King's Adviocate and 
Stwell — However much pcrfons may differ in opinion 
refpcding the policy of encouraging refcues of this 
fort to be made from the enemy by the crew of a 
captured vc(rel, it certainly is not from the owners 
that any objeftions are to be expe£led ; it is not for 
them to deny that the parties who recover property 
for them ought to be liberally rewarded. There is 
accordingly no difpofition iri the owtiers in this cafe 
to withhold a very liberal recompence from any 
whofe fer vices are acknowledged. But it is by no 
means admitted that the fervices of Miller and the 
other Britijh feamen were fuch as they reprefent 
them ; and it is conceived that this is not the proper 
jurifdiftion before which American owners are to 
be called^ to conteft the demands of one or two of 

u 2 their 
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Th. their crew. It is hoped, therefore, that the hberabtf 
^ of their intention will not be qucftioned on account 

March i^\h^ of the refiftance which they think themfelves bound 
'^^^ to make to thofe claiais. 

As a recapture from the enemy, this cafe is a cafe 
of prize; and it is not to be argued, that this country 
can exercife a prize jurifdidion, any more than any 
other jurifdiftion, over foreigners. In refpeft to other 
matters, there have been many cafes in which the 
Court has always cautioufly declined fuch an inter- 
ference. There have been inftances of fuits for failors' 
wages between foreigners, which the Court has always 
rejefted j and it would be a ground of great jealoufy 
if it were now to depart from that praftice in refpeft to 
jlmericay and to aflert a jurifdidlion over American 
fubjefts, efpecially in matters of prize. That there 
was an Etiglijhman concerned in this affair can confer 
no jurifdi£tion ; for fuch a diflinftion would be at- 
tended with endlefs confufion. Suppofe an inftance 
in which, Spain being a neutral, a Sfanijb failor, being 
one of the crew of an Englijh fhip recovered from the 
enemy, Ihould apply to Sfanijh courts of jufticc for 
his recompencej by the Spanijh law, after 24. hours 
pofleflion, the whole would be prize to the recaptors, 
while we (hould allot only a certain proportion : how 
could fuch a difference be reconciled ! or how can it 
be fuppofed that the Englijh owners would fubmit to 
fuch a determination ! 

Thefe arc the objections or^ the fuppofition that 
Miller was a paflenger, as he reprefents himfelf: 
but the faft is, that he was inroUed as one of the 
crew, and figned the fbip*s articles in the rank and 
fituation of carpenter. In that cafe his natioaal cha* 

radler 
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rafter muft be taken from the fervice in which he is ^ "^^^ 

employed. But there is an affidavit produced, ftating ._.__ 

his figning to have been by miftake, and explaining ^^''^^ 19th, 

the rcafons why he aflfumed the charafter of carpenter ^^^* 

as a difguife ; and there is a note produced alfo to 

(hew that he aftually paid for his paflage j and it is 

argued that he is to be confidercd as a paffenger. At 

moft this is but parol averment againft his own aft, 

and, therefore, not much to be regarded. It is, bc- 

(ides, not clear that the note was not given for collu- 

five purpofes- It is fubmittcd, under thcfe circum- 

ftances, that a.s carpenter he muft (liare in a fubordi- 

nate capacity, and not to the extent of his prefent 

claims ; and that even that (hare cannot be allotted to 

him by this Court. 

In rcfpeft to the cargo of this vcffcl, the warrant 
is direfted againft the whole; but part had been be- 
fore landed and delivered to the confignees, and 
therefore the procefs of the Court of Admiralty can- 
not reach it, as being in rem only ; and not extend- 
ing to goods on ftiore ; as it was determined in the 
cafe of the Oq/ier Eems, in the laft war; the Juiyi4,i7«4, 
parties have therefore loft their remedy againft that 
part, and muft be referred to the courts of America^ 
where they may have full redrefs againft the owners 
in another way. — The Court afking whether any ofifer 
•had been made to the other part of the crew, — it was 
faid, that the underwriters had offered the mafter a 
reward of five per cent, with which he was fatisfied ; 
that the' American failors had been referred to the 
courts of America^ by the American minifters i and 
that Miller being confidered as an American^ no ftpa- 
rate offer had been made to him> except to fettle the 
matter by arbitration. 

u 3 Agmji 
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The jlgainft the Proteft^ Laurence and Swabey — T h is cafe 

^ ^^ ' ' divides itfclf into two qucftions ; a queftion of jurifdic- 

Marcb i9tii, tion, and a qucftion of merit on the (a&s. It is faid 
'^^^' that there have been cafes in which this Court has rc- 
fufcd to interfere between foreigners: undoubtedly 
there havej but thofe were not cafes in which the 
matter was concluded, as it is in this prefent cafe; 
for it is a material circumftance that this voyage was 
to have ended at London^ btfides, falvai',e is a favoured 
principle of the law of all nations; it is not a matter 
of domeftic jurifdi6lion, but ojie that is to be fettled 
and adjufted wherever the voyage ends* It is faid 
that the Court will nor entcitain fuits for wages be- 
tween forcigners-r— but for this reafon, that the con- 
traft for wages cannot be the fubjed of a fuit till the 
return or end of the voyage. There are, however^ 
other queftions which the Court does frequently en- 
tertain between foreigners, fuch as bottomry, on 
which fuits have often been entertained in this court 
between an Englijhman and a foreigner, or between 
two foreigners i as a fuit which is to be determined 
where the voyage ends. 

As to the hypothefis of the Spanijb cafe, it does 
not apply i becaufe, if the court of Spain had inter- 
pofed on fuch an occafion,,th|y would have adled on 
the principles of Englijh law, and on the general law 
of nations, to aflfign a quantum meruit. In the fame 
manner, thefe parties, when they have given an ap- 
pearance, may plead anything particular or fpecial in 
the law oi Amerifa that they think fit; but othcrwife 
(he Court will be at liberty to ufe its own difcretion. 
As to the part of the cargo which has been landedt 
\t \% to be obiervpd;^ that this is a matter of prize, and 
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in fucH cafes the Court has a jurifdi<flion over the cargo The 

or proceeds, in whatever hands they are found, even on [ 

land. In the procefs of the civil Court of Admiralty it Manbi^th, 
is otherwife; but the prize court is known to have fuch 
a power. This is a cafe of recapture, differing in no- 
thing from a cafe of capture or prize, and, therefore, 
ic is competent to this Court to follow the proceeds 
into the hands of the confignees. It is, befides^ 
obfervable in this cafe, that the converfion has 
been nnade fince this monition iffued ; the parties, 
therefore, afted after notice, and in contempt of the 
procefs of the Court: the monition having iffued 
on the 1 8th of OSlobeVj and the fale being dated, 
even in their own affidavit, to have been fubfequent 
to that time. 

In rcfpeft to the merits of the parties 
Court — It feems to me that the queftion at prefcnt 
is confined fimply to the jurifdiAion. In this ftagc I 
could not proceed to adjudge the reward, was I fo 
difpofed. The mod that I can do will be to over- 
rule the protcft as to the jurifdidion of the Court. 

JuDGMElirT. 

Sir JV. Scott — This is a cafe of an American (hip 
taken by the French^ on a voyage from Philadelphia 
to LondoHy and afterwards refcued by her crew. 
- It is allowed to have been a rcfcue very much to 
the advantage of the owners, as a confiderable reward 
has been already paid to the mafter by the under- 
writers. I Ihall not now, however, enter into a dif- 
cuflion of the fads, for the purpofe of fettling the 
total of the reward, or the proportions to be afCgn- 
ed^ to the particular adors in the fervice, becaufe a 

u 4 previous 
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The previous queftion has been darted refpe£ting the jurif- 
TwoF>i«ypt . ^j£^Jqjj of the Court. It appears that there has been 
Msr^b 19th, an arreftj by procefs, of the (hip and of fuch goods as 
''^^* had not been delivered on ftiorej but that fonic goods 
had been landed and delivered whilfl: a ncgociatioa 
was going on between the parties to fettle the reward. 
—An appearance has been given under proteft^ as to 
the goods landed : but that cannot^ by any poffi- 
bility, legally avails except as to thofe goods fo landed 
on fhore, fo far as it is founded on the niere circum* 
fiance of locality. For the. reft an appearance has 
jbeen given generally. But fiill I am willing to fay, 
that if there was a well founded objedion to the jurif- 
di£lion of the Court in general, I (hould not think it 
right to hold the parties either to their general appear- 
ance or to the oiere grounds of their partial proteft. 

It has been (lightly que(iioned in the adt of Court 
(which contains the expofition of fads given in 
by both parties), whether there was fuch a ftate 
of hoftilities between America and France as to raife 
a title to falvage for American goods retaken from thp 
French. But this point has not been purfued in argu- 
ment; and, indeed, I (hould wonder if it had, after 
the determinations of this Court, which have, in 
various inftances, decreed falvage in fimiliar cafes« 
It is not for me to fay whether America is at war with 
France or not; but the condud of France towards 
America has been fuch defaHo^ as to induce American 
owners to acknowledge the fervices by which they 
have recovered their (hips and cargoes out of thft hands 
oi French cruifers by force of arms. In this vcty in- 
fiance it feems to have been fo underfiood, for the 
\;Q^erwriterSj reprefenting the owners^ hftvc fewardcfl 
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the imftcr of this veflel for an ad, which would; on any The 

other iupponcion than that of fubfifting hoftilitics, *"**' ^ ' 

have been reprehenfible. For although it is nieri- ju^rcbi^ot, 
torious to rcfcuci by force of arms, from an enemy; ^^^* 
it is quite the rcvcrfc to rcfcue from a neutral, from 
whom the owner would have a right to claim cods and 
damages for an unjuft feizure and detention. If, in- 
ilead of thijs, a refcue by force is attempted, and the 
party takes the law into his own hands, it becomes a 
breach of the law of nations, which would endanger 
the fhip and cargo, if that attempt (hould be difap* 
pointed : if, therefore, the French feizors were to be 
confidered as neutrals, the owners would have reafon 
to complain that this refcue had expofed their pro- 
perty to unneceflary hazard, inftead of preferving it. 
Thefe owners are, therefore, barred by their own aft 
from objeding againft the necedity and the legality of 
falvage, whatever may be the prefent fituation of 
affairs between America and France. 

This being difpofed of, I come now to a fecond 
pofition, that every perfon ailifting in refcue has a 
lien on the thing (aved. He has, as it has been 
arguedj an adion in per/onam alfo; but his Brft and 
his proper remedy is in refn ; and his having the one 
ly no argument againft his title to the other. Then 
where is this lien to be demanded? It (hould fcem 
that that was an unneceflary queftion to be propofed^ 
when the goods were admitted to be in England i buc» 
ftrangc as it may appear, it is argued that this claim 
is to be enforced in America^ becaufe the fhip is aa 
^iBi^iV«» ihip, and the parties are American (ailors* 
In the firft place, I am fatisfied that thefe perfons are 
not to be confidered as American DEiUors*— They Are 

Briiijb 



The 
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Britijb born fubjefts returning to their own country, 
without any engagement or intention to go back to 
jimerica^ and without having any domicile there^ 
and merely working their paiTage homeward on board 
this (hip. They are, then, not at all in the cfondition of 
jimerican fubjefts ; neither arc they fo to be conlidered 
in this afty even if hired as mariners on board this 
yJmtrican veffel ; for this aft was no part of their 
L general duty as feamen: they were not bound by their 
' general duty as mariners to attempt a refcue ; nor 
would they have been guilty of a defertion of their 
duty in that capacity, if they had declined it. It is 
a meritorious a£l to join in fuch attempts ; and if there 
wst perfdns who entertain any doubts whether it ought 
Id b^ fo regarded, I defire not to be confidered as one 
iS the perfons who entertain any fuch doubts. — But it 
Is an adl pcrfcftly voluntary, in which each individual 
18 a volunteer, and is not adting as a part of the crew 
; of the fhip in difcharge of any official duty, either or- 
, flinary or extraordinary. The oppofition, therefore, 
to the jurifdi<aion of the Court fails in its founda- 
i: tion of faft, that thefe arc American feamen. But 
it is aflced, if they were American feamen, would this 
:? Court hold plea of their demands? It may be time 
y enough to anfwer this queftion whenever the faft oc- 
f^r curs. — In the meantime 1 will fay, without fcruple, that I 
'>!' can fee no inconvenience that would arife \iz Britijb 
court of juftice was to hold plea in fuch a cafe; or 
converfely, if American courts were to hold pleas 
of this nature refpefting the merits of Britijb fea- 
men on fuch occafions : for falvage is a queftion 
of i\it jus gentium^ and materially diflfercnt^ from the 
queftion of a mariner's contrafi: i which is a creature 

of 
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of the particular inflitutions of each country, to be The 
applied^ and conftriicd, and explained, by its own ^^^^"""^* * 
particular rules. There might be good reafoui there- Martb 19th, 
fore, for this Court to decline to interfere in fuch '^'^' 
cafes, and to remit them to their own domeftic forum : 
but this is a general claim upon the general ground 
of quantum meruit y to be governed by a found difcre- 
tion, afting on general principles; and I can fee no 
reafon why one country (hould be afraid to truft to x 

the equity of the courts of another on fuch a qucftion, 
of fuch a nature, fo to be determined. 

It is fjiid, different countries may have different 
proportions of falvage; and, therefore, an inconvenU 
ence may arife from fuch interference. But I do not 
know that there exifts any rule on this matter, be- 
yond that which fubjeds fuch matters to a found dif- 
crction, diftributing the reward according to the value 
of the fcrvices that have been performed. There is 
no rule prefcribed in the Englijh law, nor do I know 
of any in the codes of France or S'pain^ applying to 
the cafes of foreign properly refcued. In cafes of 
rejfue between Englijh fubjefts, this Court ufually 
adof^ts the proportion of recapture \ but it is not 
bound to do fo : and in refpci-t to foreigners, there 
is no rule but that of the quantum meruit. In- 
deed, 1 believe this is, perhaps, the firfl cafe in 
which a foreign refcue has been made by Britijb 
affiflance. As to the cafe which has been put, 
of a refcue by a crew, of which nineteen (hould 
be Englijh and one a Spaniard^ I cannot fee that 
any great difficulty would cnfue. The cafe of recap- 
ture is provided for by the regulations oi Spain % but 
) dp not recoiled that the cafe of refcue is fo i but 

fuppofing 
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The fuppofing that it is, and that it giTCS the entire benefit 

' of the refcued property to the refcuers ; and that it was 

MUrcb 19th, neceflary, or at all proper, to decide foch a mixed cafe 

^^^' with any attention to that rule j the whole effect, and, 
therefore, the whole inconvenience would be, that one 
twentieth part of the property would be condemned 
to that Spaniard; for there is no pretence to fay that 
the nineteen Englijhmen would be entitled to any 

^ benefit from fuch a rule. 

Thefc confiderations, therefore, found no folid ob* 
jeftions againft the exercife of the jurifdiflion: but I 
go farther and fay, that I think there is great reafon 
for it, becaufe it is the only way of enforcing the bcft 
fecurity — that of the Ijen on the property itfclf. Be- 
tween parties who were all Americans^ if there was the 
flighteft difinclination to fubmit to the jurifdidtion df 
this Court, 1 (hould certainly not incline to interfere; 
for this Court is not hungry after jurifdiAion, where 
the exercife of it is not felt to be beneficial to the 
parties between whom it is to operate. At the fame 
time, I defire to be undcrftood to deliver no decided 
opinion, whether American fcamen refcuing zn Ame- 
rican (hip and cargo, brought into this country, 
might not maintain an aftion in rem in this court of 
the law of nations. — But if there was Britijb property 
on board, and American feamen were to proceed here 
againft that, I (hould think it a criminal defertion of 
my duty if I did not fupport their claim. 

In the prefent cafe no American feaman has ap- 
peared 5 nor is it proved that there was any Bfitifi 
property on board. But as to thefe Britijb feameo 
holding no connexion with America, and having 
refcued foreign property, 1 have no doubt that they 
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are entitled to have their fervices rewarded here; for _^ JV.„„. 

^ iWOrBIINDI* 

ic would be but a mere mockery, and a derifion of ,, 

their claims, to fend them back to America to hunt ^^'^ '»*» 

1709* 

out their redrefs againfl: each individual owner of fe- 
perate bales of goods j it were better to inform 
them that they were entitled to nothing, than to re- 
mit them on fuch a wild purfuit : I (hould there- 
fore think it a reproach to the courts of this country, 
if they were not open to lend their afliftance in fuch a 
cafe. 

I muft do the owners themfelves the juftice to 
obferve, that they fecm to have been fo fenfible of 
the impropriety of fuch a proceeding, that they have 
referred the matter to the infurers here in this coun- 
try ; and it has been faid that the infurers are the 
proper perfons to diftribute the reward. It might 
happen that property was not infured : what is to be 
done in fuch a cafe? I know of no neceflity that 
exifts for an arbitration on fuch a matter. If the 
parties agree, and the arbitrators offer fuch terms, 
from equity and liberality, as induce them to abide 
by their arbitration, there can be no objedlion to 
that : but to fay that the claimants are of right to 
abide by any arbitration, and that they are compelled 
to an arbitration, when they have a legal right to a 
legal decifion, is not a very reafonable expectation. 

I think I might fay without juft offence, that in- 
furers, if arbitrations were necelTary, are not the 
fitteft perfons to be reforted to as arbiters, for this 
Ample reafon, that they being generally the perfons 
who are to pay, are not exa6lly the perfons whom a con- 
fiderate man would feleCl to determine the quantum 
of payment. On a qucftion between thofe who are 

to 
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The to pay and thofe who arc to receive, cither of thofe 
- clafles of men arc but ill prepared to decide. It will 



March i9thi not be underftood to be any reflexion on the known li- 
'^^^* berality of Britijb infurers, when I obferve, that One 
great end of the i^ftitution of civil fociety is to pre- 
vent men from being judgeis in cafes wherein they 
are concerned ; and to rennit the decifion of adverfe 
interefts to thofe who can have no intereil whatever 
in the determination of any fuch cafes. I am of opi- 
nion, therefore, that the jurifdiftion of the Court is 
well founded, and that the parties had a right to re- 
fort to it ; that the circumftance of the (hip and cargo 
being American property will not exclude the jurif- 
di£tion where there are any Britijb fubjedls con* 
cerned, and where the goods are within its jurildic- 
cion. 

But another queilion arifes, Whether the juriidic- 
tion is oufted by the landing of the goods, ib far as re- 
lates to that quantity landed ? I confefs I fee no great 
advantage likely to accrue tor^t American owners from 
this objedion ; becaufe if they take the cafe from^this 
Court on fuch a ground, they mud go to another ; 
and if their objedlion is to a Britijh judicature, as I 
colled from the argument, much is not gained from 
going to a Britijh court of common law : it would 
be but to change poftures on an uneafy bed. But 
let us fee how far this obje£lion can avail : It is faid, 
that the goods being on fliore are out of the jurif- 
didion of the Court of Admiralty.— With regard to 
the Inftance Court, that may be true. In cafes of: 
i^reck and derelift I have known many inftances of 
great hardfhip; andl will add, of crying injuftices where 
falvors have been amufed with negociations till the 

goods 
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goods were landed, and then the authority of this 
Court has been defied, and the juft demands of the 
claimants laughed to fcorn. How far fuch a pro- 
ceeding would be fuftained by a court of common 
law, is more than it would be proper for me to con- 
jcfture i farther than that it feems matter of reafon- 
able doubt how far a change of locality fo eSeAed 
would be permitted to defeat the claims of fubftantial 
juftice. 

There is no reafon to furmife fuch an intention in 
thefc parties, although it does not appear that the 
goods were landed after notice that proceedings had 
been inftituted here. 

But whatever may be the law as to wreck and de- 
relict, I conceive it does not apply to thefe goods> 
which 1 confider to be goods. of prize; for I know 
no other definition of prize-goods, Ithan that they 
are goods taken on the high fcas, jure ielli, out of 
the hands of the enemy -, and there is no axiom more 
clear, than that fuch goods, when they come on Ihore, 
may' be followed by the procefs of this Court. In 
fuch cafes the common law courts hold they have no 
jurifdiftion, and are even anxious to difclaim it. The 
cafe of the Oojler EemSj which has been alluded to, 
was very different from this : In that cafe thcfc 
vifas a material diftindtion as to the origin of the fub- 
je£k matter ; for it was there exprefsly faid by the 
great perfon who then prefided, ^^ that thofe goods 
had never been taken on the high feas, they had only 
paflfed in the way of civil bailment, on delivery into 
civil hands ; and were afterwards arrefted on (hore 
as prize : it was held, tbat there was no a^ of cap- 

ture 
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il&fi6th, 
1799. 



Tht 3'^ ^^* ^'^^^ Jmirican Teamen, coiiceroed ia this refcsef 

-Vw»Fiitsifi>i. petitioned to be rewarded, and were allowed, hj tw/ewit 300/. 
each, with their expence*. 

jQth Miy 1799.— -In ^^^ Go§d Intent, Humpbitf, an Englljh veflel 
recaptured from the French ^ b/ an American armed (hip, the 
American falvors appeared praying fal v age.— -C«sr/ — This is ta 
amicable cafe; there is no oppofltion to the jurifdidion of this 
Court. There feema to have been bo extraordinary merit, as the 
Amirican (hip was a (hip of forces and no refinance was made.— 
I (hall therefore dire£i the ufual falvage of a (ixth. 



jipril 4th, 
>799- 

A non-com- 
miflioned cap- 
tor rewarded 1 
the whole 
fivea* 



THE HAASE, Dreyn, Maftcr. 

''This was a cafe of a Ihip taken by a non-commtf- 
Coned captor, and condemned as a droit of Ad- 
miralty ; it was now referred to the Court to reward 
the captors. 

The fafts were — The (hip was a Dutch velS^ 
carrying a quantity of gun-powder from Batavia, to 
be diftributed among the back fettlements at the Cape 
cf Good HopCj for the purpofe of annoying the G^. 
The captors took poflelTion of the fhip without re* 
fiftance ; but on following a part of the gun-powder 
which had been landed, they were expoied. to the 
fire of mufquetry from the blacks, and were 
Compelled to fuftain fomething of an engagement. 
It appeared befides that the capturing fhip was a 
South Sea whaler, and that, (be had loft the chief 
part of the objeft of her voyage by this fervice.*— 
The Court gave the whole of the proceeds: one 
third to the owners of the ve(Iel, and two thirds to 
the crew, to be divided according to the ufual pr(V> 
portions in private (hips of war, 
- The amount of the proceeds was 2900/1 
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THE GORIER MARITIMO, Mastahinich, -^/w/gth, 
Matter. '^99- 

'This was a cafe of a (hip captured on the 13th of Demurrage 
November 1796, and carried into Shields. * captor for 

The claim was given on the 23d of December, "Sl^^^l^d 
and no proceedings having been inftituted by the g^^ni"tJ^. 
captors, the claimants took out a monition againft judicatioiu 
the captors, to proceed to adjudication^ on fuggeftion 
that there was an intention of removing the veflel 
from Shields to Scotland. 

No appearance was given for the captors till the 
a6th of February^ when they confented to rettitu- 
tion. An application was now made that the claim- 
ants might be allowed demurrage. 

Court — Demurrage is clearly due. The captor 
has not only neglected his duty, but there appears to 
have been an intention of violating it ftill farther by 
carrying the veflel into another port, out of the ju- 
rifdidlion of this Court. On the part of the claimants 
there has been no precipitation, nor any attempt to 
throw odium on the captor. They waited nearly 
two months ; and I mutt not fufFer them to be pre- 
judiced by that forbearance. 

No appearance is now given for the captors. There 
has been fome mtfcondu6l for which they arr re- 
fponfible, aM perhaps it ought to call for more 
than a mere reparation in damage. I fhall grant de- 
murrage, referring it to the regiftrar and merchants 
to fix the proportion. 



Demurrage aflefled, on 180 tonSj for three months 
and twenty days— 330/. 
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Freight of coo- 
craband goods 
refufcd. 



THE MERCURIUS, Meincre, Matter. 

rpHis was a veflel belonging to merchants of 
■* Hamburgh, and taken 13th Nov. 1796, on a 
voyage from Archangel to Rotterdam with a cargo 
of tar, of which aoo barrels remained unclaimed. 

Application being now made for an allowance of 
freight, the Court rejcfted the petition {a). 



{a) Formerly by the law of nations, the carrying of a>Btra* 
band articles of war worked a forfeiture of the fhip. DecUracioa 
of England and Holland againft Spaiu^ \yx\\ Sept. 1625, art. «o» 
and treaty between England and France No*v. 3, 1653, ^^^' '5* 
Id modern praAice» except where the contraband articles beloBg 
to the owner of the velTel, or where the cafe is attended with par- 
ticular circumflances of aggravation, the penalty has been aid* 
gated to a forfeiture of freight and expences. Vide fop. p^gi. 
Bjnherpoik llrongly viudicates the ilri^lnefs of the ancient law: 
'* publicabam quoqoe naves amtcas ii fcientibus. domtnis cob« 
trabanda ad holies deferrent; & nifi padla impedianc omaiiO 
publicandae funt quia earum domioi operantur rei illicitae.** J^. 
<^ /. P. lib. i. ch. 14. On the fame priqciple. Heinecciiif« 
** Qpemadmodum ejufmodi pa^a ad e.xceptionem pertinent; ia 
facile patet regulam eftis non tolli, adeoq. certi juris effe, ob 
merces illicitas naves etiam in commiiTum cadere," Dg Nov. si 
yeS. Mire. Fetit. Commijf. cb. ii /eS, 6* 
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THE COPENHAGEN, Mening, Mafter. . 

^-xN a petition to the Court for the fettlement of 
^^ freight for tranftiipment of Prize Goods, between 
the ftiip, cargo, and tranlhippers. 

Judgment^ 
Sir IV. Scott — This is a fliip not captured at fea, but 
feized in a Britijh port, into which (he had been 
driven by ftrefs of weather ; as it has been aflerted* 
•• merely on account of the Cargo, the (hip being 
duly documented," Duly documented is altogether a 
relative term; for a ve(rel may be duly documented 
in one cafe by papers which would not be fufficient 
documents in another. Thus in ordinary cafes, a 
Danijh (hip would be duly documented by a Dantjh 
pafs, and other papers ; but if (he appeared to have 
been bought in the enemy's country during the war, 
a bill of fale would be necc(rary, and that duly verified 
and fupported* In the prefcnt cafe the Court ordered 
farther proof as well of the Jhip as of the ^^rff^— the 
latter was rcftored on the ift of Augufi 1797. ^"^ 
the original hearing of the (hip not coming on till 
the aoth of Augujt 1797, the (hip was not reftored 
on farther proof, till the 28th of May 1798. The 
(hip having come in originally in diftrefs, and wanting 
repairs, it became neccflfary to take out the cargo; 
and there being no .warehoufes at hand, it was put 
on board three other veflTcls, which very reluftantly 
engaged in the fervice, and were finally induced to 
do foj by a written contract with the matter; and as the 

X 3 cargo 
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. The cargo confided of commodities brought from Smyrtia, 

' thcfc (hips were obliged to fubmitto perform quarantine; 

jipru^thiuui and the commodities being damaged, thefc veflcls 

' '799* fuftained fome aftual injury by having them on board* 

As the Copenhagen was ftill farther detained after tfic 

cargo was reftored, and was therefore unable to pro- 

fecutc her original voyage, part of the cargo was fetlt 

to London^ and part was put on board other fliips to 

go on the original deftination. 

On thefc fadts four queftions have arifen : ift. 
Whether demurrage is due for the detention of the 
Ihip ? and this queftion lies between the owners of 
the (hip and the owners of the cargo; for there is no 
application for demurrage againft the feizors, nor any 
ground for it. adly. Whether freight is due for the 
whole voyage, or onlyjpr^ rata? for that fome freight 
is due is not denied: and this alfo is a queftion between 
the owners of the (hip and the owners of the cargo, 
jdly. What fum of money is due to the owners of 
the three (hips? 4chly, The laft queftion arifes in 
fome meafurc out of the preceding one : Whether the 
owners oi iht Copenhagen^ or the owners of the cargo, 
are refponfible for this fum of money; and alfo for the 
cxpences of the repairs of the fhip, and other charges? 
The proprietors of the (hip a(fert that the whole is 
a matter of fimple or particular average on the carg^ 
only : and the owners of the cargo contend that the cx- 
pences of tran(hipment are a matter of general average, 
falling on all parties, and a(fe6ting the (hip in conn- 
inon with the cargo; but that the (hip alone hiuft bear 
the expcnces of her own repairs. 

In the firft place^ the jfhip was not brought iij by 
feizurej there was ho bringing into port bjr ca|)ture. 

I think 
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I think it is pcrfe6VlY clear that (he wanted repair ; ^ The ' 
and that ihe ftaid in Mtlford Haven for that purpofe, _ 

as well as for the purpofe of proving her neutral cTia- '^^^^l^^ 
rafter. It appears alfo, that the proof of the cha- 
radlcr of the Ihip took up more time than that of the 
cargo. Under thefe circumftances there" cannot be 
the flighted pretence for a claim of deniurragc 
againft the cargo, on any ground whatever. 

2dly, With refpe(S to the freight, fomc is admitted 
to be due; as the fhip has bi ought her cargo frooi 
Smyrna through much the moft confidcrablcpart of the 
voyage. But it is faid, that in niatters of prize, the 
whole freight is always given ; and for this reafori, 
becaufe capture is confidered as delivery^ and a ca^* 
tured vejfel earns her whole freight. I have already 
faid^ that this is not merely or originally a matted of 
•prizes the (hip was not brought in as fuch ; fhe came 
in firft from diftrefs, and was afterwards piit upon 
the proof of her charafler: it is a cafe of* a mixt 
nature ; and the maxim that capture is delivery^ 
is not to be taken iii the general way in which 
it has been laid down. It is by no means true^ 
except where the captor fucceeds fully to the rights 
of the enemy, and reprefents him &s to thofe rights. 
If a neutral veflcl, having enemy's goods, is taken, 
the captor pays the whole freight, • becaufe he repre- 
fents the enemy by poflcffing himfelf of the enemy's 
goods jure belli i and although the whole freight hai 
hot been earned by the completion of the voyage, 
yet as the captor by his a& of feizure lias prevented 
Its completion, his feizure fliall operate to the fame 
eSed as an adtual delivery of the goods to the con? 
fignecj and ihall fubjeA him to the payment of the 
'" "x'4 * full 
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and there mig^ht be a fiipple average ior which each 
wpuld be feverally liable under a npisfortuojc happep* 
iog to both (hip and cargp at the fame time, and from 
a common caufe ; as, if a wa^er-fpout (hould fall on a 
carg9 of fugars, and a plank from the fame violence 
ihpuld ftar.t at the fame time. General average is t(uc 
lofs to wfiich contribution nau(^ be made by both Ihip 
apd cargOi the lofs, or expence which the^lois citates^ 
being incurred for the common benefit of both. In this 
cafe the tranfbipping^ or. rather the unloading, of the 
goods, feems to have been for the conimon benefit of 
both y for it was neceilary to unload the ^ip, s^s well 
for its own r(;pair, which w^s become, indifpenfabkj 
as for the prefervation of the cargo ; and therefore the 
expence of that tranfhipnrient, or rather of the. unload- 
ing, feems tp have upon it the character of a general 
av,crage> . though, .po0Sbly, it may be haj-dly worth 
while to confider the unloading as a charge diftin^ 
from the tranlhipment — and if fo, it (hpuld iceix) to 
bjelong to the cargo only. The expence o^" 
conveying the cargo to its ultimate deOtinatioa be- 
longs to the cargo only, the contrad. having beep in 
eflFcft determined by the payment of freight pro rata 
Upieris. As to the expence of the repair^^ \ think 
that there is no ground to charge the c^rgo with 
that; for the reafon, that the (hip and the cargo 
being completely feparated by the determination of 
the contraft, and new vd)icle$ prpyic}ed at the tx^ 
pence of the cargo^^ the cargo is not anfwfraJb^e for 
thpfe repairs which i( in no d^gr^ occa/ioned« This 
)s what occurs to me upon the view, o^ ihp ^a^^^** 
|4 has been ifit^ffliate^ that there is a general ru)le p^* 
y^liiDg in &ich mtt^js amopg. thoic ^^ ^997^* 
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fant in them — if there is any thing like a law mer» The 
chant on this lubjcft, I (huuld be very unwilling to * 

Ihake an eftablifhcd rule on mere fpeculation j and I yt/^rU^thMd 
Ihall therefore refer it to the regiftrar and merchants *" ' *'^* 
to inquire refpcfting the exiftencc of fuch a rule of 
pradtice ; and if they are fatisfied that fuch a rule 
exifts with a generally received authority, to apply it 
in afcertaining the burdens that lie refpeftively upon 
the fhip and upon the cargo^ fubjedt to the farther 
opinion of the Court. ^ 



The regiftrar and merchants reported, that the 
antiount of the fum to be allowed for the hire of the 
Veflels, ought to be paid by the owners and claim- 
ants of the cargo, at the following rate : 

£. s. i. 
For the floop William^ 85 tons, for 39 
y weeks, at 5 /. />^ week • - • 195 o o 
For the br:^ Adventure^ 160 tons, for 

41 weeksy at 10/. p^rweek - - 410 o o 
For the floop Sujatmah^ 65 tons, for 41 

weeks> at 4/. 4J.^rrweek - - 172 4 o 

Lin 4 o 

Th$y were farther of opinion not to allow intereft 
on tbQ above fum $ conceiving it to be a fufficient 
eompepfacion to the parties. 
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THE EMANUEL, Soderstrom, Maftcr. 



Frci, 

to a neutral ftiip 
carrying fait 
from one 
Spanifli port 
to another. 



eight refufcd 'T'his was a cafc rcfpedling the allowance of freight 

a neutral ftiip X . 1/1.1 T 

and cxpences to a neutral (hip, taken carrying 
on the coafting trade of the enemy. 

Judgment. 

Sir W. Scott-^T\\\% is the cafe of a (hip failing 
under Danijh colours, and taken with a cargo of fait, 
on a voyage from Cadiz to Cajlropel in Gallicia. 
The (hip has been reftored, rcferving the queftion 
of freight and expences. The cargo has been con- 
demned as the property of the King of Spain^ apd 
the queftion now is, under ihefe circumftanccs, 
Whether freight and expences (hall be allowed in 
this cafe ? 

1 (hall, firft, confider this cafc upon principle i 
aad^ fecondly, upon the foundation of authorities. 

Firft, Where a capture is made of ^ cargo the 
property of an enemy carried in a neutral (hip, the 
neutral (hip^-owner obtains againft the captor thofe 
rights which he had againft the enemy, At the fame 
time this principle is not fo univerfal ^s not to be 
liable to fome exceptions : as, for inftance, in the known 
cafe of contraband goods. If an enemy puts on boatxl 
a neutral veflTcl a cargo belonging to hi(i^(b}f, which 
is a contraband cargo, and that cargo is taken, 
it is condemnable to the captor ^ but the Court 
will not confider itfelf as bound to enforce the 
payment of freight, againft the captors, although^ at 
the fame time, the neutral (hip-owner might have 

juft 
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juft reafon to demand it from the enemy ; with rc- 
fpeft to whom his contraft has been performed, as 
far as he had not been difabled from fulfilling it 
by the very circumftance of the other contracting 
party having put a cargo of that fpecies on boards 
and confequently expofcd the velBel to hoftile feizure j 
and the Court may, in like manner, not conceive 
itfelf under any obligation to fay, in other inftances, 
that the captors are liable to the charge of freight, 
although it may be a good and valid demand againft 
the owner, which the parties muft fettle elfewherc. 

Now the ground upon which it is contended that 
the freight is not due to the proprietors of this veffel, 
is, that (he is a Danijh (hip employed in the tranf- 
miflion of Spanijh goods, from one Spanijh port to 
another, and fo ^carrying on the coafting- trade of 
that country* In our own country it has long been 
the fyftenri, that the coafting-trade ihall only be car- 
ricScI on by our own navigation. I obferve, that in 
all the rage of novel experiment that has dictated the 
commerical regulations of France in its new condition, 
this policy is held facred $ it (tands enadted, by a decree 
2i(t Seft. 1793) that no goods, the growth or manu- 
faAure of France, (hall be carried from one French 
port to another in foreign (hips under pain of conBf« 
cation {a). — The fame policy has diredted the com- 
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(«) Les BicimcDS ecrangers oe pooront traDfporter d'un port 
Franjaii a an autre port Fran9ai8» aucuoes denrees, produAiont 
oa marchaDdifei des era, produit, ou maoufadures de France^ colo- 
nies oa pofleffions de Fraoce, foas^lei peinet portees par Tarticle 
3 Loi contenaoc Tafie de navigatioo, 21ft Sept. 1793, (i. e. con- 
fifcitiondes biumena et cargaifoa U dc 3000 iiv. d'amende, £rc.) 

mercial 
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The ^mercial fyftem of other European countries; in; the 

.^^^^*^\ ordinary (late of aflFiirs, no indulgence is generally pcr- 

> A^rii 9th, mitccd to the (hips of mod other countries to carry 90 

^^^^ thecoafting trade. I think therefore the «ir«j/ir6^ain/i 

docs at lead lie on that (ide i and always makes it.neccf- 

fary to be (hewn by the claimants, that fuch a trade was 

not a mere indulgence, and a temporary relaxation x>f 

the cording fyftem of the ftate in qucdion ; but tl)ac it 

was a common and ordinary trade, open to.xhe (I^ips 

of any country whatever. 

-Applying that principle to the prefent cafir^ (if I s^n 
right in the prefumption,) I am to infer, that this 
veffel is carrying on a commerce which, according 
to the general trading fyftem of Spain (he could i)ot 
purfue, in confequence of the pre(rure to vyjiijch, l^e 
commerce o( Spain has been reduced by the arms of 
this country ; if fo, upon what ground is it ^hat (he 
claims freight again ft the captor on a voyage uoder- 
' taken for the peculiar accommodation and, relief, of 
' the enemy, under the diftrefs to which tl>e. fucoefs- 
ful hoftilities of the captor's country had redui^ed 
him i Is there nothing like a departure, frpm the 
ftridt duties impofed by a neutral chara£ter,vand fitua- 
tion, in ftepping in to the aid of (he d^prdTed^pofty, 
- and. taking up a commerce which (bcptrc^Uarly 
belonged to himfelf, and to extingui(h which iW9^ 9nc 
of the principal objefts and propofed fruits of vidory ? 
Is not this, by a new aft, and by an interpofition neither 
known nor permitted by that enemy in the ordinary 
ftate of his affairs, to give a direfb oppo(icion . to the 
efforts of the conqueror, and to take off* that preflure 
which it is the very purpofe of war to iofljf^.in 
order to compel ..the.^cooquered to a due ienfe.jnd 
15 obfervaocc 



HIGH COURT OF ADMIRALTY. 

obfervancc of juftice ? Is this fo clearly within the 
limits of impartial and indifferent condud, that if 
a neutral (hip is taken in an office of this kind, (he 
is entided to claim againft the captor, whom (he is 
thus counterading and alnnofl: defi-auding, the very 
fame rights which (he po(re(red againft the claimant, to 
whom fhe is giving this extraordinary and irregular 
afliftance? 

It is faid in argument that this principle, which ap« 
plied likewife to the colonial trade between the mo- 
ther countries and their plantations in the Weft In- 
dies, (that being equally a trade guarded by a mono- 
poly in time cf peace, and having been likewife oc- 
cafionally relaxed under the pre(rure 6f a war,) has 
' been in a good meafure abandoned in the decUions of 
the Lords CommifTioners of Appeal. I am not ac- 
quainted with any deci(ion to that effeft; and I doube 
very much whether any decifion yet made has given 
even an indireft countenance to this fuppofed dereIi<5tion 
of a principle apparcndy rational in itfelf, and conform- 
able to all general reafoning on the fobjeft. It is cer- 
tainly true, that in the laft war many decifions took place 
which then pronounced that fuch a trade between 
France and her colonies was not con(idered as an un- 
neutral comnierce: but under what circumftanccs? It 

V Was underftood that France, in opening her colonies 
during the war, declared, that this was not done with 
a temporary view, Relative to the war, but on a gene- 
ral and permanent purpofe of altering her colonial 
fyftem, and of admitting foreign vtSch univerfally and 

. at all times to a participation of that commerce. 
Taking that to be the fa£t, (however fufpicious its 
commencement might be during the aftual exiftence 

of 
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of a war>) there was no ground to fty that neutrals 
were not carrying on a commerce as ordinary as any 
other in which they could be engaged ; and therefore 
in the cafe of the Verwagtig {a)^ and in many other 
fucceeding cafes the Lords decreed payment of 
freight to the neutral (hip- owner.' It is fit to be 
remembered on this occafion, that the conduA of 
France evinced how little dependence can be placed 
upon explanations of meafures adopted during the 
prcflure of a war ; for hardly was the ratification of 
the peace figned, when (he returned to her ancient 
fyftem of colonial monopoly. In the prefcnt war I 
am not aware that any judgments of the Supreme 
Court yet pronounced, have receded from the prin- 
ciple, except in cafes, and under circumftances io 
which a refpedt to public (lipulations and treaties re- 
quired that the application (hould be limited; the 
general principle I take to be entire and untouched, 
as far as it relates to that trade of the colonies. 

As to the coafting trade, (fuppofmg it to be a trade 
not ufually opened to foreign veflels,) can there be 
defcribed a more efFeSive accommodation that can 
be given to an enemy during a war than to undertake 
it for him during his own difability ?, Is it nothing 
that the commodities of an extenfive empire are con- 
veyed from the parts where they grow and are ma- 
nufaftured, to other parts where they are wanted 
for ufe ? It is faid that this is not importing any 



(«) This wat a Ddmijh veflel, bound from Mmrfiilks to Mm- 
timifmi, and back to £mr§ft, and taken od the outward vojagti 
tks Vi€e-Admiralty Court of Jmit^tui had given half faeighi; 
on appeal the Lords gave the wholf • 
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thing new into the country, and it certainly is not; The 
but has it not all the cfFcfts of fuch an innportation ? - 

Suppofc that the French navy had a decided afcen- ^^^!^^J!^^ 
dant, and had cut off all Britijh connnnunication be- 
tween the northern and fouthern parts of this ifland, 
and that neutrals interpofed to bring the coals of 
the north for the fupply of the manufaftures, and for 
the neceflities of donneftic lifer, in this metropolis ; is 
it poffible to defcribe a more diredt and a more cf- 
fedual oppofition to the fiiccefs of French hoftility, 
Ihort of an actual military afTiftance in the war ? 
What is the prefent cafe ? It is ftill more— it is the 
direft conveyance of a commodity belonging immedi- 
ately to the King oi Spain ^ for the purpofe of public re- 
venue : the veffcl is employed not merely in the private 
traffic of individuals, but in the revenue fervice of the 
ftate. The King of Spain^ difabled from employing 
Spanijh veflels in the collcftion of his revenues, enlifts 
foreign veflTels under this neceffity. Salt is a royal 
monopoly in Spain^ as it formerly was in France i 
and it is diftributcd on the government account to 
the various provinces. This foreign fhip is em- 
ployed in the diftribution, and by the employment 
becomes an aftual revenue cutter of the King of 
Spaim It (hould feem to be no very harfli treatment 
of fuch a veffcli if, on the capture, ihe is reftored, 
and is only left to purfue her demand of freight 
againft her original employers. 

With refpedl to authorities, it has been much 
urged, that in three cafes this war the Court of Ad- 
miralty has decreed payment of freight to veflels fo 
employed : and I believe that fuch cafes did pafs un- 
der an intimation of the opinioD of the very learned 
VOL. I. y perfon 
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The perfon who preceded me, in which the parties ac- 
quiefced without reforting to the authority of a 



^rii^th, higher tribunal. But a cafe before the Lords feems 
to convey a different opinion upon this fubjeft of the 
coafting-tradc of the enemy, the cafe of the Mer- 
LoftU^March 7, curws (a)y iti which freight was refufcd. The cargo 
was lawful under the Danijh treaty ; to the benefit of 
which the party was entitled as bona fide domiciled 
in Denmark^ although a native fubjeit of Great Bri- 
> tain. I am not able to fay precifely how far the cir- 
cumftance of his birth was an ingredient in the de^ 
termination of the cafe ; but the general rule is, that 
^ perfon living bona fide in a neutral country, is 
fully entitled to carry on a trade to the fame ex- 
tent as the native merchants of the country in 
which he refides i provided it is not inconliftent 
with his native allegiance. Ic is conformable to 
more ancient judgments upon the fubjefb ; which 
have pronounced that << Neutrals are not to trade 
on freight between the ports of the enemy." To 
this principle I (hall adhere in the prefent cafe, 
leaving the party to fuch remedy for his demand of 
freight as he may think fit to purfue; either againft 
the captor by appeal in this country, or againfl his 
freighter in the country where he was employed. 



(fl) This was a Danijb vcflcl carry io^ a cargo of wheat from 
Dunkirk to Boun/eaux, and reflored by confent, referring tbe 
qoeflion of freight : The fentence of the Court of Adniralcjr re% 
fuiing freight, was af&rmed. 
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'his was a queftion rcfpcfting a priority of Acafcrefpca- 
fcizurc, by non-commiflioncd captors. fdiSiTy^non. 



Judgment. 
Sir fF.Scott — The principal queftion in this cafe is^ 
Who were the afbual feizors ? It appears " that the 
veflcl being oflF Harwich in diftrefs, made a fignal 
for aiTiftance ; and on the approach of a fifliing-fmack^ 
the crew declared that the (hip was a Hamburgberi 
but that the cargo was French property." This 
is the matter's depofition: and he fays '' that he 
afted fo for the purpofe of faving his (hip, and get- 
ting into an Englijb port." The fifhing-fmack 
brought the vefTel into Harwich i and having moored 
her in fuch a way as to make it impolTible that 
ihe fhould get out again, the matter of the boat, 
leaving one man on board the fliip, went to his 
owner and informed him of what he had done. 
The owner went immediately to the cuftom-houfe, 
and defired to deliver her up as zdroit of Admiralty : 
Then what is there wanting to make a complete 
feizure ? Poffcflion is taken by Britijh fubjcdts on 
information that it was Fnnch property; and it mutt, 
therefore, be prefumed to have been done with acom^ 
plete animus capiendi. This was evidently the motive 
of aftionj for if they hadafted only as mere pilots, they 
would not have left a man on board to keep pofTef- 

y 2 fion. 
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The (Jon, when every thing was fafe ; nor would they have 

AmorPariii. . J , . ^^, , / . 

TOM. itationed their own veflel near to keep guard, as it 

' appears they did j nor would they have gone to give 

J799? ' information that they had feizcd a droit of Admi- 
ralty, as it is proved they did, by the colleftor. 

After all this had pafled, an excife^cutter getting 
intelligence of the ftate of the veflel, went on board, 
and made a formal feizure. This, muft have been a 
mere idle ceremony ; and indeed it feems to have made 
that impreflion on the* crew of the captured fhip : for 
it is dated intheirdepofitions on the third interrogatory, 
^' That they were taken by thofe who had left them 
to give information." For the perfons in the excife- 
cutter to go and take pofleflion afterwards, is arreft- 
ing a man already in the (herifF's houfe: and I am fur- 
prized that fuch a claim (hould be fet up. 

The value of the goods appears to have been 
132 1 /. and the number of captors ten, befidcs the 
owner, whofe boat was (laved in the fervice. I (hall 
give the owner by way of encouragement lOo/.} 
100/. to the maftcr; 80/. to the mate, who wai 
left on board ^ and 40 /• to each man. 
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THE CAROLINA. ^^'''*' 

»799. 

n^^His was a cafe of a quantity of filver going from silver goinc 

^ 2L French ^tt to Hamburgh, jTww 

Co«r/— This is a claim for a quantity of filver fcnt ^^fA/,'S^/jt 

from Dunkirk to Hamiurgb, on board. an American w»»fo'«»rjoej 

MftMt rtctivcdm 

fhipi and afferted to have been going for the ac- 
count and riik of merchants 'of Hamburgh. What 
the Court muft require is^ to be fatisfied that it was 
going in payment for cargoes already received in 
France I for it is pretty notorious that the French 
have been in fuch bad credit during this war, as to 
be obliged to remit bullion for their purchafes 
beforehand. If that was to appear to have been the 
cafe in this inftance^ the filver muft be condemned aa 
French property. Till it arrived, the (hipper I ap- 
prehend would be the lofer, and not the confignee : 
for the contract till the arrival, would be what I (hould 
call ah executory contrad. I do not think it is fuffi* 
ciendy proved that it was fent for cargoes received. 
It will therefore be ncceffary to fee more of the tranf- 
aftion from the correfpondence of the parties. 
Farther proof ordered on that point. 
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A^U iStb, 
1799- 

A petition for 
lalvage on be- 
^alf of a pilot, 
appearing to 
have advanced 
falfe preten- 
(lons, and to 
have mifcen- 
du^ed himfclf, 
difmifled with 
cods. 



IN THE INSTANCE COURT. 
THE JOSEPH HARVEY, Padlock Matter. 
'npHis was a cafe on la petition for falrage. 

Judgment, 

Sir IV. Scott-^Thh is a petition praying falvagej 
and it is faid by his majefty's advocate, that it is im- 
pofTible for thefe perfons to claim falvage, as there is 
little more than pilotage due -, although it is allowed the 
court may, in cafes of pilotage, as well as of falvagCj 
dired a proper remuneration to be made. It may b^ 
in an extraordinary cafe, difficult to diftinguifh a cafe 
of pilotage from a cafe of falvage, properly fo called; 
for it is poflTible that the fafe condu£l of a (hip into a 
port, under circumftances of extreme danger and pcr- 
ibnal exertion, may exalt a pilotage fervice into fome- 
thing of a falvage fervice. But in general they are dif- 
tinguifhable enough, and the pilot, though he contri- 
butes to the fafety of the (hip, is not to claim as a legal 
falvor. -However, let us look into the circumftances 
of the cafe, and fee whether there is even that pilotage 
due: for if the fadl be, that this pilot has carried the 
(hip to a port where (he was not intended to go, with* 
cut any ncce(rity for fo doing, it is carrying the (hip out 
of her courfe, and putting the owners to a very great 
inconvenience, and for which no pilotage (hall be due. 

The cafe comes before the Court as a cafe of fal- 
vage; and I will take it (irftupon the affidavits of the 
a(rertcd falvors ; of which I muft obferve^ that they are 

not 
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not deficient in exaggeration, but feem to be touched The 
up with a pretty high degree of colouring. They nL*"",". 
ftate, '« That about one o'clock upon the 27th of ■ 
November laft, they efpied a brig at a diftance under '^^^''^^' 
a fignal of diftrefs; the wind then blowing very hard, 
and the Tea running high : that chey neverthelefs pro- 
ceeded to the veflel, though they were, by reafon of 
a very high fea, fome confidcrable time before they 
could get out to fca," &c. Every body knows that in 
afts of pilotage, when the fea runs high, there is 
fome degree of peril attending them j but it is not 
upon that account that foch pcrfons are to be entitled 
as falvors ; it is a hazardous occupation from the na- 
ture of it i but having taken up that occupation, and 
the hazard attached to it, they are not to come before 
the Court to claim extraordinary rewards as belonging 
to them in confequence of the common perils of that 
employment which chey themfelves have chofen. 

On approaching the (hip, what queftion did they 
afk ? They did not afk whether ihe was in a ftate of 
particular diftrefs j neither do they fay whether there 
was any fymptom of diftrefs about her ; but they aik a 
common and general queftion, " Whether (he wanted 
to go into harbour ?" If the ftiip was in a cafe of greac 
diftrefs, that would have been a Very unneceffary 
queftion. They go on to ftate, " That the depo- 
nents were then afked by the mafter of the ftiip, if 
there was any harbour under his lee ; and being told 
of Ram/gate^ he waved his fpeaking-trumpet as a 
fignal for the deponents to come on board ; they then 
lowered their boat's forefail to let the brig come up 
with them, and on her fo doing, they attempted to 
board her on the larboard quarter, but without effed, 
and were obliged to ftieer oft*.*'-— I fancy that is no 

Y 4 uncommon 
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tJsi*ph uncommon occurrence in getting on board a (hVpf' 

"^"^^^* that is lying out at fea. — They then ftate the great 

\4>riii%tb, difficulty and hazard which they encountered in get- 

»799* ing on board ; but " having got on board> (Mr. 

ToUriJge fays,) he agreed with the mafterto take her 

into Ram/gate harbour, and the terms were to be 

referred lo per/ons there ^ conver/ant in adjujling mat- 

ters of this nature.*' — Matters of what nature ? It 

does not appear to me that this was any thing 

more than a common aft of pilotage i if there was 

any thing more done, they do not fuggefl: it in their 

depofitions. 

Then upon what ground is it that they claim 
any thing more than for common pilotage ? I think 
there is no reafon whatever that this bufinefs (hould 
be put upon any other footing, according to their own 
account of itj than the common fcale upon which 
pilotage is fettled. They go on to ftate « That the 
helm of the veflcl was given up to the pilot, and 
that (he arrived in Ram/gate harbour about half-'paft 
three o'clock on the 27th day of November \* fo 
that according to their own account, it is a very 
ihort bufinefs. There feems alfo to be great rea- 
fon to believe that the weather was not fo extremely 
bad, nor the tafk fo hazardous as they reprefent it; 
for the reft of the men appear to have returned in 
their boat, without danger. They afterwards ftiate, 
*< that the officers of the cuftoms informed the 
mafter that the vefiel muft perform quarantine; and 
that he faid that his veftel was in want of provifions, 
and could not leave the harbour." It appears how- 
ever that they went out to Sandgate Creek to perform 
quarantine, and remained there till the 5th of De- 
cember following, when the deponent and the other 

perfons 
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perfons left the vcffcl. They fay, « when the (hip The 
was navigated into Ram/gate harbour the wind blew ^T%ri.r. 
a very hard gale, and the iea ran very high ; and' 



they verily believe, that had it not been for the 1799. 
tiniely afllftance rendered to the brig by the depo- 
nents, the mafter and crew being totally unacquainted 
with the Channel^ fbe would have been in great dan- 
ger of being loft." But I think there is reaibn to 
believe that the fea was not fo alarmingly high as 
they repref-nt ; more efpecially as it is fworn in the 
affidavit of the other party, '< that the wind blew a 
topfail gale only, being no more than they had been 
before carrying, and being a very good wind to have 
brought the brig to anchor in the Downs" And as to 
the ignorance of the mafter and crew refpefting the 
Channel, that is no more than what is ufually to be 
expeded in foreign (hips. A pilot is to find local 
knowledge ; in fo doing he finds no more than what 
his duty binds hiim to furnifh : fo that taking the 
matter on their own affidavits^ it is a mere ordinary 
cafe of pilotage. 

Let us fee however what is the reprefentation on 
the other fide given by perfons prefent at the tranf- 
a£bion, being, I think, feven in number.—- P^^^^r^^ 
the mafter, faysi *< That the brig being upon a 
voyage to the port o( London, and being arrived oflF 
Dover Caftle, he made the ufual (ignal for a pilots 
meaning to go to the Downs, and afterwards to the 
River Thames ; that in confequence of that fignal 
a boat from Dover came along-fide the brig with 
five men on board, of whom ToUridge being one, 
aiked him if he wanted a pilot ?" (that is exactly the 
qoeftion, and put in the language which the ma* 
riners themiclvea ftate,) <^ and wber& he wifhed.co g« 
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, The in ." to which the deponent replied—" he did want 

JOSBPB * * 

Hakybt. a pilot to carry htm fafe into the Downs.'*. Toldridgc 
. ^^ obferved, that the wind blew frefli, and it would be 
2799. better to go into Ram/gate harbour ; but the mafttr 
replied, he wi(hed to have his velTel carried into the 
Downs, and that he would by no means have her 
taken to Ram/gafe: — that Toldridge then came on 
board leaving his people in the boat ; and addrelTing 
himrdf to him in a low tone of voice, delired to 
fpeak to him in private ; that they went into the 
cabin, and then Toldridge inquired of him what fi- 
tuation the brig was in ; that he anfwered the cables 
and anchors were new ; on which Toldridgi adviied 
him to take an axe, or let him take an axe and cut 
the ftrands of the cables, and cut away the 
lails, or let them blow to pieces, and let go the an- 
chor, that fhe might be carried into Ramfgate in 
diftrefs ; that he might then make his proteft, draw on 
his owners for 1 50 guineas, and put 50/. of it into 
his own pocket without injuring his owners, as the 
lofs would fall on the underwriters ; or words to that 
cffcft." He goes on to fay, " That ^oldridge then 
advifed him to confult with his mate, as he Teemed 
to be but a young man; and afiuring him that it 
was no uncommon thing for American captains to do 
fts he had propofed: to which the mafter replied, 
that he wanted no man's advice on fuch a fubjed." 

To be fure if this converfation did pals, it is 
extremely difgraceful: it is language which no 
court of juftice can receive without ftrong exprefiions 
of indignation againft the perfons ufing it. It is 
little lefs than a propofal to commit an a£t of pi- 
racy and robbery ; and for which, if it had been exe- 
cuted, all the partic&» had they bcca brpughc before 

a cgurc 
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a court of criminal jufticc, would have been fubjcftcd The 
to penalties which^ if they did not afFcd their lives, Haktzt. 
might have afFeftcd their perfons and property in no - 

fmall degree. Z799» 

It is faid by the counfel for the falvors^ that it was 
very unlikely that fuch a converfation Ihould have 
been held : if it is the practice, as this man is made to 
fay it is, it takes away a great deal of the incredibility 
of fuch a converfation. If thefe things are of (b 
familiar occurrence, it is not very likely that there 
ihould be much delicacy obferved in making the 
propofal. But I have not only the aflertion of the 
American mafter ; there are two other witnelTes fpeak* 
ing to the fame tad. I can have no doubt after this, 
that fuch a converfation did pafs : I cannot involve 
all thefe perfons in the crime of grofs perjury, upon the 
mere improbability of the thing; when it ftands upon the 
otherwife unimpeached credit of three perfons fwear- 
ing that they heard fuch a converfation. I am of 
opinion that this difgraceful converfation is very fuffi- 
ciently proved ; and I fear the pradice on which it is 
founded, and to which it alludes, is much too frequent* 

It is dated that the pilot took poflefllon of this 
velTel. On this faft I mufl: fay it does appear extra- 
ordinary, that he fhould have been fufiered to 
take the fole pofTeflTion of the veiTel, and carry her 
into a port againft the inclination of the mafter : for 
I fee no reafon why the mafter might not have turned 
this man out of the ftiip, and called another pilot : I 
'think that he would have protedbed the owners from 
fome inconvenience in fo doing ; and I hope an ho- 
ncfter pilot might eafily have been procured : but I 
fuppofe he a^cd for the beft^ under the particular cir- 

cumftancejJ 
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f '^^n ctinnftanccs of his fituation ; and poflibly I may not 
habtby. fee all the difficulty of procuring another pilot at that 
"T~~ moment. 
1799* ' With regard to the courfe in which the veflcl was 

taken, I prefume a (hip cannot get round to Ramf" 
gate harbour without paflTing through the Downs, 
or being almoft next door to them ; fo that the pilot 
carries this (hip through the exa6b trad where the 
mafter wi(hed her to be moored; and where, as 
ibme of the witne(res fay, there were (hips then lying 
at (ingle anchor: I think a pilot carrying a (hip 
contrary to the inclination of the mafter, unlefs 
he can (how a nece(rity for fo doing, in order to juf- 
tify fuch a proceeding, is guilty of a monftrous 
breach of his duty. 

The (hip is brought into port ; and there another 
converfation takes place, refpeding what is due for 
the ads of this pilot i and it is agreed to leave it to 
be fettled by merchants re(ident there : but the col- 
ledor of the cuftoms and another gentleman, who 
were the perfons applied to^ fay, that the (hip ap- 
peared, from what they heard of the matter, not to 
have been in any diftrefsj and they very fcverely 
reprimanded the pilot for having brought her into 
Ramjgate : and were of opinion, that he was not en« 
titled to any falvage. In every part of this judgment 
I do moft heartily concur with them. I think it is a 
claim fet up with the mod unpardonable effrontery ; 
and I am very forry that I cannot do more than di(^ 
mifs this petition with cofts, and report the conduft 
of the petitioner to the Trinity-Hou(c {a). 

(tf> Cafes of falvage, whea they are fairJjr made outj tad ane 
aot founded on fslfe and fraudulent pretenfioni at appeared 

ia 
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THE ADRIANA, Fitzpatrick Maftcr. ^/w/tad, 

1799. 

'This was a cafe of a cargo on farther proof. a cafe on far- 

Farther proof being brought in, it was at- 
tempted to introduce affidavits on the part of the 
captors to contradift it, on a fuggcftion that farther 
proof opened the cafe to both parties. 

Court — With refpeft to flea and proofs this is true ; 
but I do not know that in proof by affidavits, this 
Court, or theLords of Appeal have ever laid down fuch 
a rule. I underftand the rule to be, that farther proof 



in this cafe, are received in the Court of Admiralty with tbe 
mod liberal encouragement. 

In the Sarahs Feb. i^th^ 1800, which was a cafe of falvage on 
the coaft by a boat going out to the afliflance of a veiTel in 
diftrefs, the Court expreiTed its opinion as to the rate of reward- 
ing fuch fervices, in thefe terms: — <* I do not think that theexaft 
fervice performed is the only proper ted for the quantum of re- 
ward in thefe cafes. The general intereft and fecurity of navi- 
gation is a point to which the Court w;ll likewife look in fixing * 
the reward. It is for the general intereft of commerce that a 
confiderable reward fhould be held op ; and as fhips are made 
to pay largely for light-houfes, even where no immediate ule 
is derived from them^ from the general convenience, that there 
fliould be permanent buildings of that fort, provided for all 
eccafionsy although this or that (hip may derive no benefit from 
them on this or that particular occafion ; fo on the fame principle 
it is expedient for the fecurity of navigation, that perfons of thia 
defcription, ready on the water, and fearlefs of danger, (hould 
be encouraged to go out for the afliftance of vefTels in didrefs ; 
and therefore that when they are to be paid at all, they (hould 
be paid liberally. It is on thefe general confideratioiis, and not 
merely to mete out the payment for the exad fervice performed in 
the particular inftance, that tlie rewards ihould be apportioned in 
ihefe cafes i and it i« in this view that I (hall alwaji coniider them." 

by 
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The by affidavits to be exhibited on the part of the captor 
is only admiffible under the fpecial diredlion of the 



ijftrr/sjd, Court. It is a proper controul over the ra(h or 
*^^^' light manner with which the claimants ,may attempt 
to pick up fomething like proof by affidavit: But it 
is not to be exercifed except on fpecial grounds ; and 
only with the leave of the Court. I (hall therefore 
hear the caufe (irft on the proof brought in by the 
claimant. 

Judgment. 
' Sir IF. Scott — This is a cafe of a cargo of wine 

and brandy captured on the joth of May 1795, on a 
voyage from Bourdeaux to Hamburgh. 

The claim is given by Mr. Boland^ dating him* 
felf to be an American ; but he is clearly not an yime^ 
rican by birth, as the matter defcribcs him to have 
been born in Ireland. Mr. Boland*s own account of. 
himfelf does not carry back his connexion with /ime-' 
rica beyond 1784 ; therefore wc may be warranlied 
to confider him as a Britijh born fubjeft, emigrating 
to America after the fcparation of the two countries. 

He fays, " that he refided in Philadelphia from 
1784 to 1794, when, having made feveral Ihipmcnts 
of American produce to France^ and meaning to 
make others, he thought it material to his interetts 
to be prefent there, to carry on his mercantile con- 
cerns.** This is a large and very general defcription 
of his bufinefs in France. There is no mention of 
particular bufinefs ; fuch as the colleding of debts^ 
or any thing fpecific ; nor is there any thing to re- 
move a fufpicion that his bufinefs in France might 
be in a moft intimate manner conne£ted with French 
commerce. He farther fays> « that* in Nfyoembir 

»795a 
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1795, he went from France to the Weft Indies^ and ^'^^^ , 
ifcerwards to Philadelphia.'' But he docs not fpccify 



the extent of his vifit to the IFefi Indies, nor whether ^j>rU%i& 

• '799* 

It was to a French ifland or not: if fo, there would 
be nothing in this vifit to difconneft him from 
France, and he muft be confidered in the fame light 
IS if be was ftill refident there. There is no proof 
or mention of his houfe of trade in ^imerica, nor 
any circumftance pointing to a continuance of his 
connexion with that country, except one, colle(5ted 
t>y his counfel from the accidental mention of 
mother (hip, coming for his account with a cargo 
>f rice and tobacco from America to Europe. But this 
noight be an adventure having its origin in France*^ and . 
It any rate it is not fufHcientto fupport the inference that 
le ftill continued to trade as an American merchant. 
He fays, " in Auguft 1796, he returned to France 
:o culledt large fums owing to him/' but he does not 
Tay, that he bad no other budnefs than to collefb 
lis dcbtsj but, ** that he bad no other bujine/s than 
what related to bis mercantile concerns.'* Nor has 
iny one elfe who fettles in the enemy's country as a 
merchant. — What fort of an account is this ? or in 
ivhat way is it incompatible with the fufpicion, that 
be was become a general trader of that country ? 

He does not even ftate an intention of returning to 
America T It is impoflible, therefore, to confider him 
3 si pure American on this proof ; and if this was the 
»hole of the cafe, I fhould think it great lenity to al- 
^w him to give a farther account of his national cha« 
adler. The original adt is not a Ihipment made of. 
imerican produce, nor with a deftination to Am^-^ 
'ifq\ but it is a Ihipment from France to another 

country 
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apIiIsa. ^^"'^^''y ^f Europe; it is an original adventure^ not 
fpringing ouc of any antecedent tranfa&ion^ in which 



1799 



^pni%%^t the party could be confidered as an American % and, 
in fhort, it .is as much a French concern as if it was 
conducted by a French merchant. Under thefe cir- 
cumftances Mr. Boland would find it very difficult 
to fuftain his American charafler; and I (hould be 
ftrongly inclined to hold, thac in this individual tranf- 
aftion^ he is to be confidered as a Frenchman. But 
the ufc which I (hall make of his refidrricc in France^ 
will be to fee how it bears upon the bona fides of this 
tranfadlion. 

It is hardly neceflfary to obferve^ that the tranf- 
a6tions of neutrals, refident in France^ are, from the 
very nature of their fituation, liable to great fufpi- 
cions. They arc expofed to great temptations from 
French merchants, who lying under an inability to 
export their own produce, will aflail them with great 
inducements to cover and protefl their trade. The 
opportunities and facilities of doing it, when parties 
are on the fpot, are innumerable; and that they 
ihould not ufe them, is rather more than we caa 
exped from the virtue of mankind; which v^ on 
this fubjefb, we know, peculiarly frail and vulnerable. 
It will be neceffary, therefore, for the Court to 
fcrutinize all fuch claims with the minuteft attention; 
and to exped, not, indeed, a mathematical demon- 
ftration, but a ftrong and fair moral probability, that 
the traofaftion is fuch as it is reprefented to be; other- 
wife, if this cannot be (hewn, the prefumption will lie 
very ftrong, on the other fide^ that it is a fraudulent 
cafe, 

Tiie 
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The witncfles who have been examined arc thrte, 
the mafter, the mate, and one mariner ; and, it is 
faid, the mafter /peaks fully to the property j but, I 
think, that is not the fair rcfult of his evidence; 
for it feems to me that it is impoflTible, from his 
own account, that he could believe this cargo to 
be the property of the claimant. If it were really 
fo, there is rcafon to prefume the mafter muft have 
been fully apprized of it j for he is doubly connected 
with the owner in this cafe^ as being his countryman^ 
an Irijhman migrating to America^ like himfelf ; as 
well as being the perfon under whole care this valu<» 
able cargo was placed • 

Mr. Bolandmud have known that it would be pru- 
dent to have a cargo of this nature, being a cargo 
fent from a* belligerent country to another European 
port, fully documented; and by fully documented^ I 
* mean that there (hould be the regular papers, fup- 
ported by the knowledge and teftimony of the mafter. 
Now, what is the mafter's evidence ? to ihe lath in- 
terrogatory he fays, «* he believes Boland is the lader 
and owner." But it appears that Boland was not 
the lader, by the agreement, «' that Corbetiux was to 
lade the cargo for account of Boland \* and as to the 
ownerftiip, the mafter fays afterwards, •* that the 
goods were to be delivered at Hamburgh, but for 
whofe account he does not know, and cannot far* 
ther anfwer." And on the 20th, when he is afked 
whofe property it would be if landed ? he refers only 
to his former depofition, and farther cannot anfwer. 
So lightly then does he fpeak, and by reference 
only to his former account; of which the cfFcdl is^ in 
my opinion, nothing.— So much for his belief 
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. Then how has he concluded himre)f» and how do 
his ads (hew that he was impreffed with a fcrious be- 
lief that the property belonged to the claimant f 

The firft ftep would naturally have been to hare 
given a claim; and fo he does for the (hip, in June. 
That he (hould negleft the cargo^ if he knew it be- 
longed to Boland^ is highly improbable; but from the 
30th of May to the 2d of September no claim is given for 
the cargo ; and then it is given by a merchant of this 
town. There are alfo letters of the mailer utterly 
inconnnent with his belief that Boland was the owner 
of the cargo ; for he writes, not to Boland^ but to 
Mr. Cor beaux at Hamburgh^ the confignee; ftatin^ 
1< I have taken all neceflary fteps for the fafety of the 
(hip and cargo, as far as I could with propriety." 
Yet he had given no claim for the cargp.-— He then 
fays, << I have little doubt if the claimant comes fer^ 
ward be may have reftitution.^^ This is m extra- 
ordinary expreffion, and applicable to a perfon who 
was to be brought forward to claim a but in no fenfe 
natural to be ufed for the proprietor. He goes 00, 
*< I would wilh to know your friend here> that I may 
proceed; I have done all I could, and have had my 
counfd'a opinion," &fr. Am I to underftand thes» 
that his counfel advifed him not to claim ? or what is 
the refult? Looking at the infirm way in which 
be depo(ed in bis examinations, and the ftyk of 
thefe letters, and feeing that he abandoned die 
cargo^ in fome meafure, by not claiming, I am per- 
fuaded he could not ferioufly confider Behnd as the 
owner of this cargo^ but as a perfon to be brought 
forward to claim as an oftenfible owner^ wfailft (Be 
property aftually belonged to the perfon to whote 
he was writing, or to their connexions. 

11 The 
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The fecond witnefs knows nothing j but the third . The 
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wicnefs^ the mate, fays, " the ftower of the cargo told 
him that the owners of the cargo were merchants at April 2^4^ 
Bourdeauxi* and his language, I muft obfcrve, is '^' 
not the language of a forward witnefs. It is at- 
tempted now to contradtft this account in a very An- 
gular manner, on the declaration of this (toweri 
not on oath. The very form in which this is intro- 
duced, fatisfies me that the mate gave a true rc- 
prefentation of the difcourfe between them. 

Among the papers, there was a bill of lading, and 
an invoice ; which may occur in any cafe, falfe of 
fair : but there is befides a letter, which I think very 
material to (hew the true charafter of the tranfac- 
tfon. It is a letter from Mr. Boland to thc'config- 
nee, dated May 15th, 1795 ; in thefc terms, *^ I fend 
you the invoice, and refer you to my former letters 
of the 2d and 8th. Should the veflfel arrive before 
me, you will make the fpeedieft falc of the wine, but 
ftow the brandy till my arrival." Then, if this is 
a true letter, he was to go after his cargo (meanings 
as appears, to fet off by land on the aoth of M^y), 
and to be the confignee of his own cargo ; only oa 
the contingency of his not arriving, his correfpond- 
ents at Hamburgh were to manage the plan of the 
voyage, as to the wines ; but at all events he was 
undoubtedly to difpofe of the brandy himfelf; for 
110 directions are given, except as to the wine# 

This was the ftate of the cafe on the firft hearing : 
I will now confider the papers (ince brought in. 
There is firft an atteftation of the owner as to his 
national charafter, which leaves that charafter very 
uncertain in point of law, and open to great fufpi-* 

z 2 cioa 
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The cion on the faft. The atteftation alfo ftatcs, 
Ai>»iAWA. j^ ^^^^ ^^ purchafcd thcfc goods of Mr. Corbeauxy 
4fru%%d, and paid for them 11,000/. fterling by bills of 
'^^^* exchange on Hamburgh. On this it has been 
obfervedi and I think there is a good deal in 
the obfervation, that it was extraordinary that 
he (hould pay merchants in France with bills on 
Hafnburgh\ having at the fame time large fums owing 
to him in France, and none in Hamburgh i as it 
Teems that his bills on Hamburgh were purchafed in 
the market. There is a certificate from a notary^ 
dating ^< that he had called at the houfe of the 
merchants on whom the bills were drawn and found 
them accepted and paid \' but ftill there is no 
proof that they apply to this tranfadtion ; nor do I fee 
that they were in any way connefled with this bargain. 
There is befides a letter of the 23d of June from 
Mr. Corbeaux at Hamburgh, to Mr. Boland in France^ 
inclofing the mafter's letter^ and informing him of the 
capture, to this effed : '< This bufinefs concerning you, 
we cannot take any fteps without your direAions:** and 
in confequence of this letter, a claim was afterwards 
given in, but fo late as September. Among the far- 
ther proof there is a letter from Boland to Corbeawf 
previous to the (hipmenr, direding an infurance ** as 
intereft may appear ," but there is no word of con)- 
munication or inftrudions on any other point. The 
whole is a moft puerile correfpondence to be fure; 
more particularly if we confider that it is the firft 
introduction of Mr. Boland to thefe parties: there 
are no accounts^ and no chain of correfpondence ex- 
hibited. The firft letters are of the 2d and 8tb of 
May, and the laft of the 15 th. 

Now 
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Now the firft fadb that I looked for in Mr. Bo- 'n»e^ 

lanj^s atteftatioHi was to find what prevented hfs in- 



tended journey to Hamburgh. This intention was Apfi^n^t 
ftrong and immediate, as mentioned by himfelf, five '^^^' 
days only before the day on which he was to have fet 
off; and yet no notice is taken of this alteration. 
The capture could not have prevented it ; for he 
mentions this intention fo late as the i^ih oi May y 
meaning to fet out on the 20th : but the capture was 
made not till the 30th. Here then is an abandon- 
ment of the oftenfible fcheme, for which no reafon 
is given. On the contrary^ Mr. Boland in his at- 
teftation fpeaks of Corbeaux as his confignee, in the 
ufual way, without mentioning any thing of his own 
intention to follow his cargo. 

Under all thefe circumftances, when I fee that it 
was a tranfa£tion begun in an enemy's country, and 
chat Corbeaux was the lader ; when I confider the na* 
ture of the cargo, and the ufe made of fuch ar- 
ticles, as articles put under particular requifition 
by the French government; when I look at the 
conduct of the mailer in abandoning the cargo; 
^nd when I fee the fufpicions fuggeftcrd by the 
terms of the letter, ^* that Boland was rather to be 
confidered as the claimant than owner/' I think my* 
(elf juftified in coming to a conclufion, that this is 
not the property of Boland^ but of Corbeaux, or other 
Frenchmen I and as fuch I (hall think myfelf war- 
ranted to pronounce it fubjedt to condemnation^ 
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A monitipa 
prayed to 
detain a (hip 
coining into 
the port of 
Liverpool, for 
adjudication, on 
the claim of 
the former Bri- 
tifli owner, 
Juggefting that 
/he had been a 
ilave (hip, feiz- 
ed by the (laves, 
retaken by a 
Britifli frigate, 
and ilUgally 
tranijfcrred to 
ther prefent 
holder, under 
a decree of an 
unautborifed 
Court of Ad- 
miralty at St* 
DomiDgo. 



THE THOMAS, M'Quay Mafter. 

^His was a Britijh flave (hip fcizcd by the flaves oq 
board; and afterwards retaken by an Englifii 
frigate, the ^[hamesy captain Luhyn* She was car- 
ried to St. D0niMgOj and there condemned under a 
decree of a pretended Adnr^iralty Court, erefted there 
without, proper authority, and fold. The ihip 
having fincc conrie into the poit o( JUverpool, an ap. 
plication was now made on the part of Mr. CUrhc 
of Liverpool^ the former owner, for a warrant to de- 
tain her* 

jigainft the Petition^ the King^s AdMcaie con- 
tesded, that although the Admiralty Court of Sl D$^ 
mingo was not legally conftituted, and though the 
fentence was confequently irregular, yet (ince the 
proceedings of fale had been fo public, the Court 
would not take the veflcl out of the hands of a bM$ 
Jide purchafer, efpecially as captain Luiyn had re- 
ceived only one-eighth as falvage, leaving the reft 
in the hands of the marfhal of the Court of Si. Dot 
mingo. 

Court-^Thi^ is a public purchafe without doubt, 
but under a Court which had no jurifdidioiL 
The proceedings, therefore, are not only irregular, 
but null and vpid. It concerned the purchafer to 
look to that as well as the feller. The queftion 
is, whether I fhall Tend the purchafer or the original 
owner to the capior ? for I will not fend either of them 
to hunt after the pretended marflial of thia pretciuied 
court. What is propofed by the monifioo f 
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[Ic was anfwered : to keep the (hip in the cuftodjr '^^ 
of the Court during the fuit.] _ 

She will then be unemployed. I think it will be bet- jfj>ni%s^ 
tcr for the prefent holder of the veffel to give bail. I '^'^' 
(hall grant a monition to that effed; and with refpeft 
to captain Lukyn, I (hall allow hioi a reafonable time 
CO extend his proteft, and then to defend himfelf* 
The chief difHculty will be with the ulterior part of 
the cafe : what is to be done for the prefent holders^ 
if it (ball appear that they have purcha(ed for a fair 
confideration ? 



THE EINIGHEDEN, Molsen Matter. ^nVj^th, 

npHis was a cafe of farther proof refpefting a cargo of A cafe on far- 
deal planks, and unwrought iron, taken on board ftorcSI^ "^^^ 
a Danifi) ve(rel, on a voyage from Riga to Leghorn. 

Judgment. 
Sir fV. Scott — This was a Danijh (hip laden with 
unwrought iron and planks \ commodities, which, by 
compa6t between Denmark and this country, are not 
contraband. This is a very material circumftancdn 
the cafe. It is be(ides of great confequence, as to 
the proof of owner(hip, that both the matter and the 
mate, in that part of their depofitions which refpefted 
the property, denied a French intereft. But doubts 
have arifen on the quettion of deftination, whether it 
was to Leghorn or to a French port. Had the cargo 
been contraband, this would have been a mott ma* 
terial inquiry. It is on the i2di interrogatory that 

z 4 the 



1799- 



324 CASES DETERMINED IN THE 

The the doubt firft arifcs: in anfwcr to that the mafter 
^ lays, •* the cargo was configned to merchants at Leg* 

4^'/3oi|i^ bonty whofe names he does not recolledt, but they 
appear by the (hip's papers/' as undoubtedly they 
do; but he adds, '' the deftination was either to 
Leghorn^ or to fome port of France \ as he (hould 
think proper." Afterwards, to another intf rrogatory 
he fpeaks more particularly, and fays, <^ the (hip was 
chartered for Leghorn j /but direftions were given to 
him to go to Brell^ or to any port in the Bay of 
Bifcayy This is not very confident with his other 
account. He fays befidcs, *« that if he went to 
Jprance^ he was to receive five fer cent.** But by 
accepting fuch an offtr, he difcrcdited himfelf j for 
by deviating from his charter partv, he would ex- 
pofe the property of his owner to jeopardy from Bru 
tijh cruifers. The mare, who, wc might fuppofe, 
l/ifould know focnething of fuch an alternative defti- 
nation, contradids it, and fays, *^ they were bound 
pofitively for Legborn.'* It became however neccf- 
fary to clear up the doubt arifing on the deftination. 
On that point, there is now brought in the cUim^nt's 
^tteftation in which he fpeaks fully as to the pro- 
perty; and affcrts, ^' that no authority was given 
by him, or by any other perfon, with his knowledge, 
to go to France^ It is faid there are thirteen other 
fhips fpoken of as belonging to the fame proprietors, 
and going with a fimilar deftination ; and that it was 
therefore reafonable to expert a correfpondence of a 
very extcnfivc kind vvich Leghorn. 1 1 might be reafon- 
able to cxpedl !t, if the deftination of the other (hips 
had been previous %o this capture : But if ootj, he 
lieed por^ I thinks have (Entered into all the particu- 
lar? 
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lars relating to them ; and in refpefl of fonne of thefe 
velTcIs, the deftination appears afterwards to have 
been changed. 

Direftions are faid to have been given to the 
mafter, << in pafllng the Sound to apply to the Swe* 
dijb conful for papers s" but not for any thing oiore, 
as I underftand it, than mere formal papers. The 
conful has been examined on this point, and contra- 
dicts the mailer mod abfolutely, as to any direftions 
faid to have been given by him ; and ftates the def- 
tination to have bten unequivocally to Leghorn. 

As the property is fully proved, the deftination is 
become of lefs confequence. I do think the mafter 
has fo difcredited himfelf, that little reliance can be 
placed upon him ; and as the declaration of the Swe^ 
diJb conful is fo exprefs, I (hall not think any farther 
proof neccffary. 

It was prayed that the claimant might be allowed 
his expences. 

Court — No J there was no reafon for that: there 
was fufficient need of farther proof* 
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THE JEFFERSON, Dennis Mafter, 

npHis was a petition on behalf of the afljgnees of a 
bankrupt, who had received reftitution jointly 
with other partners on a former day \ praying that a 
feverance might be made as to his (hare, and that it 
might be directed to be paid out of the regiftry to 
(t)e affignees. 

For 
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After reftitu- 
tion infitidmm 
to a houfe of 
trade in Ame- 
rica, a prayer 
by the afligneet 
of one partner, 
become a bank- 
rupt in this 
country, for fe- 
verance of hit 
ihare and pay- 
ment to them, 
refufed. 
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The Far the Petition, -^nro/i— contended, chat ihc aflSg- 

JlFfERSON- " 



nees were the legal reprefentatives of the bankrupt i 
May 9th,' and as fuch entitled to deniand his (hare of the pro« 
'^^^' perty already reftored by a decree of the Court. That, 
as the decree had pafled in form to the party, if the 
Court (hould think it more regular to refcind that 
form in the firfl: inftance, a motion would be made to 
that effeft; but it was apprehended the affignees 
Were as much the legal reprefentatives of the party, 
as his executors would be if he were dead ; and there^ 
fore entitled to demand payment of bis (hare under 
the decree which had already pzffcd without any vio- 
lation of the forms of the Court. 

On the ether ftde, the King^s Advocate contended, 
that this was an attempt to get po(rc(rion of the pro* 
perty of the houfe of trade in America, which the af- 
lignees could not be entitled to,^till all the creditors 
of that houfe were fatisBed, and more efpecially thofe 
who had a particular lien on this cargo; that al- 
though the Court of Admiralty ^ill diftingui(h be- 
tween neutral and hoftile charadlers, as far as it is 
9 nece(rary for the purpofes of reftitution, it will not 

go farther; and no inftance has been produced in 
which this Court has ever interfered to make a fe- 
verance between parties all neutrals. 

Judgment. 
Sir fF. Scott— \ thought at firft that this queftion 
had arifen on the referved (hare of that partner, whofe 
national charader has not yet been fatisfadtortly made 
out to the Court ; but now, underftanding that the 
&are of this bankrupt was amongft the property re* 

ftorcd 
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ftorcd to the houfc of trade in America. I can have no ^he 
doubts. 

The proceedings have been tbefcj the whole A%9tJ», 
claini was made on behalf of the houfe in America^ *^^* 
and three-fourths were rpffored as claimed: had the 
fourth (hare been the bankrupt's^ I. (hould have 
thought the claim of the commidioners very (Irong ; 
and I fhould have feen no objection to reftore to thcqi 
inftcad of the bankrupt, for 1 accede to what has 
been faid of the reprefentative charader of the ai^ 
fignees. But thefe adignees are not before the Court 
as claimants $ they might have appeared, and have 
given their claim ; they have not done this, and 
reftitution has already pafTed in/olidum of three- fourth 
parts of the property claimed to the members of this 
houfe. ^ 

The queftion then is, whether the Court (hall pro- 
ceed again to make a feverance between thefe parties ? 
I cannot think that I have the power to do that : 
all the feverance that was neceifary in this cafe to 
determine the national charader of the parties, has 
been already made : reftitution ftands decreed to this 
houfe. I zm fundus officio , and I (hall not begin agaia 
^t the prayer of the adignees, who now fuggeft that 
one of the partners is likewife an Engli/h merchant; 
and a bankrupt. They muft retort to fome oither au* 
thority, to make the difcrimination between this Ame^ 
rican partnerfhip ftock, for the purpofe of fubjeding 
a particular (hare to a Britijb bankruptcy. It is no 
part of the duty of the Court of Admiralty to da 
this I and I tlifmifs the petition. 
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A monition to 
arreft certain 
90«dfl M prize 
goods (not in 
the hands of the 
capfgr» and mr 

^^^^ 



THE GENERAL WALTERSTORF> 
Thaarup Matter. 

Tn this cafe Laurence rpoved for a monition on the 
' part of original owners to arreft certain goods ly- 
ing in a warehoufe> on fuggeftion that they were part 
of the cargo of the General Walterftorf^ captured by 
the Stork in the Wejl Indies^ and illegally condemned 
in a felf-conftituted court at <^/. Domingo. It was in- 
fifted that the identity of the goods was fufficiendy 
proved by the defcription given of them by the party 
advertifing them for fale, " as a quantity of tobac- 
co, being part of the cargo of the General fFalter* 
fiorf^ and taken by the Stork in the Weft Indies.'' 

Court— \x. does not abfolutely appear that the (hip 
is the fame. When goods are held for the Captor^ 
it is ufual to proceed in this way ; but I do not choofe 
to feize goods in this manner at once when they are 
' in the warehoufe of another pcrfon^ and may have 
undergone a converfion by a fair fale. I am not dif- 
pofed to grant this monition now. The claimant 
mutt firft proceed againft the captors : they are re* 
fponfible to him in the firft inftance. 
Monition not granted {a). 



(d) The rpgiibrar obferved, that there had been no monitiOK 
^g^inil the captoft to proceed to adjudication ; that it appeared 
to him that in regular praflice /i^of fliould firft pa(i« and M^ctA (ha 
(latmai^t mi^ht proceed on the intimation* 
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THE JONGE TOBIAS, Hilken Maftcr. ii^ioth, 

«799- 

'T'rtis was a cafe of a (hip taken on a voyage from continbinci «r- 

Bremen to Rocbelle, laden with tar. The (hip bul^^^^lJJ'*'' 

was claimed for Mr. Scbrader and others; the tar »>y »" the mip's 

' papers to belong 

remained unclaimed. Thc-^i»f*s Advocate and to a p»rt-owner 
Croke contended that the cargo was undoubtedly Tub- toaffea'hii 
jed to condemnation, as contraband : that the (hip*s ^l^ ^ 
papers all defcribed the cargo to be the property of 
Mr. ScbretdeTj the principal claimant of the (hip : 
that the matter ftatcd " Mr. Schrader to be the lader 
and the owner %* and that there was a bill of lading 
and certificate of property on oath to the fame effed : 
that on thefe grounds there was fufHcient proof of 
the property of Mr. Schrceder^ although he had with- 
held his claim, knowing it would affed the (hip: 
that notwichftanding this artifice the fame confe* 
quence would follow, as there was fuSicient proof of 
property; and that the whole was liable to condemna- 
tion ; his own (hare as being conneded with his other 
property employed in contraband trade; and the (hares 
of his copartners, as afFefted by the aft of their part- 
ner and agent ; the paifport particularly purporting 
to have been obtained by Mr. Schrcfder on oath that 
the cargo contained no contraband goods. 

Judgment. 
Sir fV. Scotl—Thtxt can be no doubt in this cafe 
but that the tar is liable to condemnation as unclaim- 
ed, and alfo as contraband, being taken going from a 
portofthecountryof which itcoold not be theproduce. 
Formerly, according to the old pradbice, this cargo 
would have carried with it the condemnation of the 

(hip. 
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The fhip^ but in later times this praftice has been re- 
joKci laxcd, and an alteration has been introduced which 

M^ Toth, allows the (hip to go free, but fubjed to the forfeiture 
of freight on the part of the neutral owner. This 
applies only to cafes where the owners of the (hip and 
cargo are difFcrcnt perfons. Where the owner of the 
cargo has any intereil in the (hip, the whole of his 
property will be involved in the fame fentence of con- 
demnation ; for where a man is concerned in an ille* 
gal tranfadtion, the whole of his property embarked 
in that tranfadtion is liable to confifcation* The 
proofs are very ftrong that Mr. Schroder is the owner 
of the cargOj although it is not claimed; there is 
the fworn certificate of the man himfelf ; and all that 
is faid on the other fide isj that there is no claim. 
There may be cafes in which the conduA of a man 
may prevail againft the evidence of the fhip*s papers : 
but there is here only a continuance of the fame 
fraudulent difcretion which has guided his conduft 
throughout \ as he muft be aware that an acknow- 
ledgement of the fad by claiming would involve the 
fliip. His (bare muft be fubjeft to condemnation. 

The only queftion is» whether there is proof that 
there are more owners of the (hip than one. I think it 
does appear that there are other perfons concerned in the 
ihip \ although they do not appear to be afieded with 
% knowledge of the cargo : the prefumption is againft 
them certainly, but that is not fufficient to induce me 
to go the length of condemning their (hares. What I 
fliall do will be to condemn Mr. SchTKief^%ftk%x^\ arid 
require an atceftation of the other part Owners that they 
had no knowledge of ^e contraband goods ; for being 
only part owners of the (hip, and not general pan- 
ners with Mr. Scbrctder^ I IhaU not hold them to be 
neceiTarily affcded by his criminal afts. 
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THE ANNA, Beer Matter. M^j*ta, 

1799. 

(A Motion for the Examination of a Witncfs.) 

*! N this cafe an application was made on the part of 
^ the claimants for the exaouoation of a witnefs pro- 
duced by them. The circumftances were : two days 
after the vefTcl came into port, a man produced him- 
felf as fiipercargo, and offered papers in his poITeflion : 
the commiflloners refufed to examine him ; and it was for 
the benefitof hiseVidence that the motion wasnowoiade • 
Ci9«r/— If the affidavit had dated the papers to have 
been offered immediately, and refufed^ I might re« 
ceive thefe papers ; but as it now ftands^ I &aU not 
direft them to be received. 



IN THE INSTANCE COURT. 

(A Motion on a Ship unknown.) 

I N this czXt-'-^TbeKing^s Advocate ftated, that after the On contempt-* 

Ihip had been taken pofleffion of, under warrant j^^^/* 
of the admiralty, as derelift, and the cat^o had been 
put into a warehoufe by the agent of the admiralty ; 
the warelioufe had been broken open and the cargo 
taken out and fold— on thefe fadls he prayed, that arr 
attachment might iflfue ag»nfl: the parties, and that 
they fhould be direded to produce an account of faies* 
-^The regiftrar, being con(uhed, faid he had not met 
with any cafe exaftly fimtlar; that the ufoal pradHce, 
was mt to arrcft in the firft inftancc; although there 
was no doubt of the power, as in trafes of wearing 
illegal cbloors, the firft ftep was ufuaBy to grant a 
warrant to atttichiheperfon grounded on an affidavit <rf 
the fad. — Precedents were directed to be confulted.— 

On 



33* 



CASES DETERMINED IN THE 

On the 24th Majy the Court faid, << I have coo^ 
fidered this matter, and decree a monition to fiew 
caufg why an attachment Ihould not iflue for con- 
tempt/* 



allowed. 



M0,%^ THE BETSEY, Goodhue Mafter. 

Blockade.— In* i-pHis was a cafe oi ZTk jlmmcan (hip taken by the 
SSShlf'riie Frtncb, on a voyage from America to Amfierdam^ 

^f^tinuMce '^^^'^^^ ^y ^'^ E,nglijh^ and proceeded againft for an 
oitbe Blockade intentional breach of the blockade of Amfterdam. 
'^mkuu^ For ibe Capiors^ the King's Advocate — There feems 
to be no reafon to queftion the property in this cafe; 
but every paper on board points to a deftination to 
Amfterdam. It is proved alfo, by the inftrudions 
given to the mafter, that the owner was perfcftly 
aware of the blockade oi Amfterdam i they direfb him, 
<< If you fliould not be fo fortunate as to get into 
Amfterdam^ owing to the Engliftb (hips ftill keeping 
up the blockade, wbicb you will know by Jpeaking 
ibq/e wbicb lie off-^^you may go to Hamburgh^'* \t 
appears by thefe inftrudions, that the informadoa was 
to be fought for only at the entrance of the harbour; 
which is not to be held up as a meafure of candid in- 
quiry, as it gives the party the utmoft latitude of' 
eluding the Briti/b cruifers on that ftation \ and was 
rather a guarded expedient of fraud, than a fiur al€er«* 
native deftination — If they really wi(bed for inform- 
ation, the mafter fhould have been direfted to call at 
JTome Briti/b port. To allow neutrals to go to the 
very nriouth of the fexel is opening a door to great 
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frauds.— There are, befideS) no inftrudiont to con- tim 



333 



BlTtlT* 



figoees at Hamburgh i chcrefbre there is reiifon to 
believe that this part of the inftru6tions to the ^^^^ 
mafter was merely colourable. On thcfe grounds *'*^ 
ic is fubmitted^ that this (hip was fubjeft to condem* 
nation fronn the moment of failing on this deftinatioa. 
For the Claimanis^ Laurence — The material cir- 
cumftance that diftinguilhes this from fome other 
cafes, is the diftant refidence of the owners ; which 
made it neccfiary for them to give difcretionary orders 
of (his kind, as they could have no immediate know- 
ledge when the blockade fhould ceafe^ and muft^ 
therefore, without fuch provifional orders, be thrown 
conGderably behind the reft of the world in their com- 
merce to that port when it Ihould be again opened : 
The alternative inftruftions were therefore neceffaryi 
and nothing has appeared in any part of the cafe that» 
in any way, expofes them to the imputation of fraud* 
There was no aftual attempt to evade the blockade^ 
as the (hip was taken by the French before ihe had 
made half her voyage* and recaptured by a BrUifi 
cruiser oS Bourdeaun. The alternative deftioation is 
ftill lefs liable to exception as a colourable deftination. 
The cargo confifted of rice arid tobacco, which are 
articles of a. general merchantable nature, adapted to 
all markets. There is nothing pointing exclufively to 
jfmfterdam^ more efpecially if the ulterior purpofe of 
this voyage is confidered, which was to have pro-^ 
ceeded to Rnffia^ after having obtained kcters of credis 
for that market. 

JuDOM£NT. 

Sir fF^ ScM^l hardly think that there it fufficieot 

evidence in this cafe to aflfeft the parties with an in* 

VOL, I. A A tentioa 
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The tention of fraud. The (hip failed in January laft; 

r when the owners were certainly informed of the 

'^ Hdi, blockade \ but the diftance of their country is a nna- 
''^' terial circumftancc in their favour. I certainly can- 
not adnnic that Americans are to be exempted from 
the common efFcft of a notification of a blockade 
rxifting in Europe, But I think it is not unfair to 
fay, that lying at fuch a diftance where they canooc 
have conftant information of the ftate of the block- 
ade whether it continues or is relaxed, it is not un- 
natural that they fhould fend their (hips conjeflurally, 
upon' the expcftarion of finding the blockade broken 
up, after it had exifted for a confiderable time. A 
very great difadvantage indeed would be impofed 
upon 'them; if they were boond rigidly by the rule 
which jnftljr obtains in Europe, that the blockade 
muft be conceived to cxift, till the revocation of it is 
aAually notified. For if this rule is rig'dly applied, 
the e(fe£i: of the blodcade could laft two months 
longer tipoh -them than dn the trading nations of 
Europe y by whom intelligence is received almoft as 
foon as it is {(Tued. That -the Americans Ibouid there- 
fore fend their (hips upon a fiiir conjedufe that the 
blockade had, after a- long- continuance, determined, 
^rid for the piirpofe of making/ fair inquiry whether it 
bad To determined or ,noc^. is I think not exception- 
able ; though I certaidy. ^gree >that this inquiry 
fliould be nMde not in .ch^ very mouth of the river 
or cftuary from the: blockading veflek^. but in the 
ports that lie in the way, and which^ caA furm(h in- 
formation without furnilhing opportunities of fraud. 
In the prefent cafe, the blockade had been under- 
ttooA'' in- Jmirica to .hive exifted die mhi6lg .winter, 
't.i • ; .i-.:.-.' ?'.,•;•. ^ '-.'i * • ...*. j -V. > i.M) m m »and" 
n«j.!;: j; * .. .!.•'' 
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and therefore it was not unreafonable to fuppofe that The 
by that time it had ceafed. _ll!lll^ 



The papers all bear an avowed deftinatloh to Am^ m^ ntS 
fterdam — which I think a favourable circunnftance, 
and, in feme c'cgree, deftroys the fufpicion of 
fraud : if there had been a fraudulent intention. Am- 
fierdam would not have ftood fo prominent to ob- 
fervation. The direftions certainly contain fome ex- 
preflions which are rather awkward — ** If you fliould 
not be fo fortunate as to get into Amjierdam:*' this is 
rather an alarming cxpreffion ; but perhaps it may be 
a criterion of a fair cafe; a dcfigning man would 
have been more cautious in the choice of his cxpref- 
fion. The mailer was directed to inquire of the 
blockading frigates :. I have already faid that he ought 
to have been direded to inquire elfcwhere — in the 
ports of the Channel. But, on the whole, as the pro- 
perty is not difputed, and as the papers all fpeakopenly, 
I do not think there is anything to afFeA the ownera 
with a fraudulent intention, and therefore I fliall re- 
ftore(tf). 



(a) In a later cafe, che P«/fit, Hytt^ 8th Jhgmfit 1799. a 
Danijh fiiip fron Brvmtbiim co AmfitrdoMt taken off (he Tixtt^ 
and proceeded againft for a breach of the blockade of Jmftirdmm. 
The fame excufe was made» that they expfded to receive in- 
formition on che fpot; and the Bitftyf Goo^biu was cited. — The 
Coart faidy *' Shipi maft call fomewhere to obtain infbrmatioD* 
for the Court will not allow the bformation to be obtained at 
the moath of the blockaded port." The cafe of Amtrica ia 
different ; though even in their cafe it muft be onderftood that the 
blockaded port- if oot the proper place for inqoiry. Bqt here ia 
Eur$pi9 where the dtfTerent ftates have conftaat^intefligeoce, and 
may be faid to liv^ at. it were onder one roof; It fhall nevei^ be 
permitted ttiat a (hip ihall fail with a knowledge of the blockade^ 
A A a under 
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7««*6tji, THE VROW MARG ARETHA, 

'^'^* Crigsman Matter. 

Brandies traiM. f-pHis WBS a cafc of a cargo of braodics, (hipped by 
iromaspanim ^ Sfatit/b merchants in Spain^ in May 17941 before 
new^blfi^ Spanijb hoftilitiesy and transferred to Mr. Berkeynyer 
'^^mfZ' at Hamburgh, during their voyage to Holland. 
reftored. pQ^ fi,g QaptorSy $be King's Ado. and Sewel con- 

tended. That the property of thefe goods was to be 
conHdered under the original Ihipnoent, as belonging 
either to the fhippers in Spain or to the confignees in 
Holland — that in either cafe^ in confequence of what 
had taken place between the two countries iiibfequeot 
to hoftilitiesi they would be fubjeft to condemnarioQ 
—that it had been the invariable practice of the Prize 
Court to look only to the time of (hipnient, and that 
no inftance of a claim being fuftained for goods pur* 
chafed of the enemy in tranfitu. 

For the Claimants, ibe Adv. of the Adm. and LaU' 
rence contended. That the rule relied on might be 
true in (hipments made in an enemy's country in 
tiqae ^f war; but that it could not apply to a cafe 
like this, in which fhipment being previous co boT- 
tilities, (and before they could bcinatiy wayf^tfeen,) 



under pretence of further inquiry at the very fpot Uockaded.— 
Condemned* 

So in the praAice o(HpIImm^'^' QiiseaiiB pioxwa lodsoMefi 
dcprehendQntor, non alia ratione poUkaBCar, qvaoi qood a 
Ado taciu ad koft^nvconmeaadi propofitaai coUifHar; idtaiqae 
effe, fi id ta i^ftf^eada perfpicne conftet, aoa eft car dahimaoi. 

fiiroiflied 
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furniHied a juft exception to the rulc^ and was alfo a ^^^3^ 
fufficienc anfwer to any fufpicion of a fraudulent ur 
collufive transfer. 



Vaow Mai* 

GAIETMA. 



Judgment. 
Sir JV. .9f^//— This is a claim of Mr. Pb. Berhy' 
ffiyer of Hamburgh for feme parcels of wine which 
were feized on board three Dutch veflels detained by 
order of government in 1795. The (hips have been 
fince condemned ; the cargoes were defcribed in tho 
(hip's papers, as far as the property was exprefled, as 
belonging to Spanifi merchants. It is material, in 
this cafe, to confider the relative fituation of the 
countries from which and to which thefe cargoes were 
going. Spain and Holland were then in alliance with 
this country and at war with Frana ; it might, there- 
fore, be an inducement with a Sfanijb merchant to 
conceal the property of his goods, although it d0es 
not appear to have exifted irr any great degree^ as the 
goods were coming under an Englijh convoy, and as 
they were (hipped << as Spanifl) wines/' and deftined, 
avowedly, to Holland \ there was, therefore, nothing in 
this part of the cafe to miflead our cruizers. Mr. 
Berkeymyer is allowed to be an inhabitant of Ham^ 
inrgb, although he had made a journey, a fliort time 
previous to the (hipment of thefe cargoes, to Spain, 
(where he had refided fome years before,) to iettle 
his affairs, and bring off* the property which he had 
left behind him. He had quitted Spain, however, 
previous to the breaking out of Spanijb hoftilities, and 
had refumed his original charadker of a merchant of 
Hamhirgh.-^Tht account which he gives of his tranf- 
actions in Spain, as far as they r^ard this cafe» is^ 
A A 3 that 
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The that he cntcrfd into a concraft with two Spanijb hou(H 

for fome wines, which were at the time adkually (hip- 



GAKITHA. 



■ ped, and in itinere towards Holland. Thefifftob- 
,799! ' jeftion that has been taken is, that fuch a transfer is 
invalid, and cannot be fct up in a Prize Court, where 
the property is always confidered to rennain in the 
fame chara(^er in which it was (hipped till the deli* 
very. If chat could be maintained, there would he 
an end of the queftion, becaufe it has been admitted 
that thefe wines were (hipped as Spanijb property, 
and chat Spanijb property is now become liable to 
coodemoacion. Buc I apprehend it is a poGtion 
which cannoc be maincained in tl«at extent. In the 
ordinary courfe of things in ticne of peace*— for it is 
not denied that fuch a contraft may be made, and 
eficdually made (according to the ufage of merchants) 
(fuch a transfer in tra^Jitu might certainly be made. 
It has even been contended, that a mere delivciing of 
the bill of lading is a craiisfer of che property. But it 
might be more correftly expre(red, perhaps, if faid that 
it transfers only the right of delivery ; but that a trans- 
fer of the bill of lading, with a contract of fale accom- 
panying it, may transfer che propercy in the ordinary 
courfe of things, fo as effedually to bind the parties^ 
and all others, cannot well be doubted. When war 
intervenes, another rule is fet up by Courts of Admi- 
ralty, which interferes with the ordinary praftice. lo 
a ftate of war, exifting or imminent, it is held that 
the property (hall be deemed to continue as it was at 
the time of (bipment till the adual delivery 1 this 
arifes out of che (late of war» which gives a belligereot 
a right to (top the goods of his enemy. Jf fuch a rule 
did exift, .fill goo4s (hipped in the enemy's country, 
.fvopld be protected by p^s^r« wbich it would be 

impQ(Bbk 
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i'mpofTible to dttc6t. It is on that principle held, I The 

believe, as a general rule, that properly cannot be oTiTithaV 
converted in tranfitu\ and in that fenfc I recognize it >■ 
as the rule of this Court. But this arifcs, as I have^ ^1799!*"* 
faid, out of a (tate of war, which creates new rights 
im other parties, and cannot be applied to tranfadlions 
originating, like this, in a time of peace. The trans- 
fer, therefore, muft be confidered as not invalid in 
point of law, at the time of the contra6b ; and being 
made before the war, it muft be judged according 
to the ordinary rules of commerce. 

It has been farther objedled to the validity of this 
contrad> that a part of the wines did a£lually reach 
Holland^ where they were fold, and the money was 
detained by the confignees in payment of the advances 
which they had made. It is faid that this annuls the 
contraA-— to the extent of that part it may do fo, and 
the deficiency muft be made up to the purchafer by 
other means ; but it appears that it has been aAually 
fupplied by bills of exchange, and an aftignment of 
of other wines fent to Peterjburgb. It is not for me to 
fet afide the whole contract on that partial ground, or 
to conftrue the defedt in the execution of the contraft 
fo rigoroufly as to extend it (o thofe wines which never 
went to Holland^ and which never became dcfaSto fub-^ 
jeft to be detained by the confignees. They arc free 
for the contra£fc to zGt uponj and if the parties are de* 
firous of adhering to their contradb in its whole extent, 
it does not become other perfons to obftrudt them. 

It comes then to a queftion of fa6t, whether it was 
a bona fide transfer or not? I think the time is a 
ftrong circumftance to prove the fairnefs of the tranf- 
aftion. Had it happened three months later, there 
might have, been reafon to alarm (he prudence of 

A A 4 Spanijb 
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Spamjh mercbants, and induce them co reforc to the 
expedient of covering their property.— *But at the 
tinne of the contraft there feems to have been no rea* 
ion for apprehenfion, and therefore there is nothing 
to raiie any fufpicion on that poipt. 

The inftrumenrs of falc have been produced, and 
no obfervacion has been made upon them. The cor- 
fcfpondence has been exhibited, and there is ccruinly 
feme confiifion in the dates. Explanations have been 
given» which are probable enough ; ftill they are but 
conjeftural. If the counfel for the captors require it, 
1 will order the original documents in proof of thefe 
explanations to be produced; although I nnjft fiiy» 
at the fame time, that the impreflion upon my mind 
is, that it is a fair tranfa£lion. 

The originals decreed to be produced. 

Jan. 15th, J 800. The captors being fatisfied with 
the farther proof produced* Mr. Berkeymyer*^ claims 
were reftored without oppoficion. 



June Tftb, 
1799.. 
A veflel faiU 
ing under 
convoy of an 
armed fliip for 
the purpofe of 
refiiiing viiita- 
tion and fearch 
condemned. 



THE MARIA, I^aulsen Mafter. 

nPHis was the leading cafe of a fleet of Swidijb mer- 
chantmen, carrying pitch, tar, hemp, deals, and 
iron, to fcveral ports of France, Portugal, and thfe 
Mediterranean i and taken, Jan. 1798, falling under 
convoy of a (hip of war ; and proceeded againft for 
refiftance of vifiution and learch by BrUiJb cruizers. 
In Daemher i797,this cafe coming On to be argued 
on the original evidence {a), when the Coyrt direded 

farth^ 



(«) Of tke Teiy long And able difcuffion wlbicb ikk cait mder- 
weni^ it ii die argooieat iflnasdiacaly praxd&ig^ tke jad^wat 

tkn 
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fjiither information by both parties^ refpcfting the The 

precifc afts that took place at the time of capture—- ^"^* 

the in(lru£lions under ^hich the convoyed (hips were June nth. 

failing, and alfo the inftrudions to \)cxtSwtMfti frigate. '^'^ 

On a fubfequent day this information being pro* 
duced> it was again argued ac much kngth. 

On the fart of the Captors^ the King's Advocnit 
and Arnold^ \ti/ubftance contended — If the cafe of this 
ihip and cargo were to be confidered fingly> and 
feparated from the principal queftion of convoy^ 
there are many circumftanccs attending it of a very 
noxious afped. It was going on an aflerted defti* 
nation to Genoa^ at a time when that port was be- 
come almofl: a hoftile port, by its fubferviency to all 
the purpofes of the French marine^ whilft our 
fiiips and cruisers were abfolutely excluded. It 
was going under the certificate of the French conful^ 
in compliance with the unjuft decree of the French 
government {a) i and the articles of which the cargo 

confiftedj 



that tbe editor hat priocipally veatareil to abftraA : oa the former 
hearing flsany topics of a oiore general nature were iroagly urged 
oa the part of the clninantt. At the fohftance of thele and of 
the whole cafe it reduced to ten general pofitiont, offered atiht 
nmfnu9f&m mfpisl now depending ; the editor it aaxiout to fuHere 
hinfelf froaa the refponfibility of abftraaing a very wideraugt of 
aiguoieatt, ^Mmi Sfinwi kimrii^$t oa ib important a fiibjua, by 
reforring the reader to the end of thb cafe for the (Inatmeni of 
thofe leafont drawn up with great cart nnd attention in thn words 
of the parties themMvts; and for thn final dedfion of this gient 
qoeftioa, if it Ihoold be determined before the lat foeei of this 
Number goes to the pvnA. 

(e) Dncreu iMi Jam. 1797—^' ^^*^ ^ wamm ca * fri 
concerMkorqnnHildentatiiWti'eMMii fan dltanii»< p« 

lev 
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The confiftcd, were articles of a contraband nature. It is 

Maria. ' 

, true they arc fuch articles as the Swedes are now per- 

juneii\\\^ mitted to carry in time of war under certain circuni- 
1799* ' 

ftances, but only under a ftriA obfervance of good 

faich^ a conduA perfe£tly neutral, and in all cafes 
fubjeft to a right oi preemption on the part of a belli- 
gerent nation. And farther, the truth of this aflerted 
deAination to Genoa is expofed to great fufpicion 
from the difcrctionary power, with which the mafter 
was intruded, of going clfewhere. 

Thefc are circutnftances unfavourable in them- 
fclves i but they aflume a more diftind hoRile charac- 
ter from the circumftance of being taken, failing un- 
der the prote6lion of an armed force, and aflfociated 
for the purpofe of refifting vifuation and fearch from 
the cruizers of this country. The aft of refiftancc 
to the lawful rights of fearch is the ground on which 
it is principally contended that this cafe is fubjeft to 
confifcation : for although this faft may receive co- 
lour and complexion of a more hoftile nature from 
other circumftances, it is alone fufficient to incur the 
penalty of confifcation. The right of vifitation and 
fearch in time of war, even in the moft innoxious 
cafes, is an eftabliflicd right of belligerent powers, 
acknowledged and referred to in the treaties of the 

Icur cargaifon ; en confequence tout batiment troave en mer, 
charge en tout ou en partie de oiarchandifcs provenant d^Jag- 
letirre, ou de fes pofleffions* fera declare de bonne prifcy qnelqne 
foit le proprieiaire de ces denreei oa march andifes." — See jiuhi^ 
fiu^t Report of a Cafe in King*s Btncb, Appendix, page 155* 
where the reader will fee the late regalations of the French go* 
.vernmeot in matters of prize. 

In confequence of this decree, all neutrals were reqaired to take 
A peritificate from the Frinch\con{}xU thai their goo4s were aoc of 
£ri>i^ prodvce or paAufuflttrcu;* . .. ..tM : 

. ^ * the 
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ftatcs of Europe. Ic is admitted by all fpcculative The 
writers on the law of nations. Bynkerjboek cxprefsly 



admits it in thcfc words: *' Velim animadvertaSy cate^ >«f nth, 
nus utique licitum tjfe amicam navem Jifterey ut non '^^^' 
ex fallaci forte apluftri ; Jed ex ipjis injlrumentis in 
nave repertis conjtat navem amicam ejfe." Lib. i. 
ch. 14. And Vattcl, L. iii. fed, 114. acknowledges 
the penalty attending the contravention of this right 
by neutral (hips to be confifcation. Even in calcs 
where it is poffible this right nr.ay be wrongfully exer- 
cifed by cruizers^ refinance is not the legal remedy, 
as there is a regular and eflfedual remedy provided by 
all the maritime codes oi Europe y in the refponfibility 
which cruizers lie under to make compenfation, for 
any injurious exercife of this right, in cofts and da- 
mages. Thefe principles being admitted, as they 
were indred admitted in the former heuing, it be- 
comes a queftion of fadt, Whether there was that 
hoftile refinance that will fubjeil the parties to the 
penalty of confifcation ? On this point it is fubmitted, 
that the inftrudions of the Swedi/b government to 
the commander of this convoy (tf) lay upon him as 

a pofitive 



(tf) In(lra^ions to thi* commander: 
*' In cafe the Lieuttnant-CoUnil (hoold meet with any (hips 
of war of other nations, one or more of any flret whatever^ then 
the Lieuttnant-Colonel n to treat them with all poffible friendlhip, 
and not give any occaiion of enmity ; but if yoQ meet with any 
foreign armed vciTel, which on fpeaking fl^ould be defirous of 
having ftill farther aflurance that your frigate belongs to the king 
of S*wii/iM9 then the LieuUnaHt'C§lonil isi by the Znntdijh flag and 
falute, to make them know that it is fo ; or if they would make 
gny fearch ampng the merchant (hips which are under your con- 
voyi wbi^b ought tobe cndcavoored to be prevented as much at 

poQUe 
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The a poficive in]un£lioii to prevent Icarch by all poflibic 
- means, and " that violence nnuft be oppofed by vio- 
7^ "«*»» knee." Thefc arc carried into execution by the fail- 
'^^* ing orders (^), which forbad their merchantmen " to 
fubmit to fearch > but if any boat attempted to come 
aloHgfidc, to iliter oiT from them/* It is ftill fiirther 
carried into e6c<5l by all that paflfed at the tinne; and 
more efpecially by the adk of forcibly removing an 
officer who had taken pofleflion of one fhip, and 
carrying him on board the frigate : and it is again con- 
firmed by the regret which the commander expreffed 
that he had not fired, protefting, '<that if the (hips had 
not been Teized at night he would have ref^cd." 

Fcr the Claimcnts^ Laurence and Swahey^-^Tht 
original importance of this queftion, great as it un* 
doubtcdiy was, has been very materially increafed by 
the manner in which it has been brought on. 

The claimants have reafon to complain that every 
thing has been brought forward ex parte by the cap* 
tors. The inflru£kions of the Swedijb commander 
are produced in zn unauthenticated form, and intro« 



poilible, then the Licuunant ColcntlUt in cafe fuch thing fhoold 
be iDiifted on, and chat remoollrances could not be amicably 
aiade» and ihac notwith/landiog your amicable portnent* the 
nercbanc ihips ihall be aev^rtbeleTa violently attacked^ then vio- 
lence muH be oppofed againA violence." 

(a) Sailing inftrudions to the merchantneo : 
*' All merchantmen fhips, doring ihe time they are mndcr 
/ eonvoy of his majefty's ftiipi» frigates or Hoops, are forbkUen to 
AtfTer the beats of any foreign nation to board diem for the lake 
t»f vifitation or fcarchiitg, but in cafe fuch boats fhevir sd iatcn- 
^n to come aloogfide, the nerchafit ikipt are to flieer of horn, 
Aem.*' 

duoed 
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duced only under a note from the under-fccrctary of Tbe 
ftate. It is not proved that they were the whole /**^' 
of the indrudions : it mud therefore red with the >m nch. 
Court to lay how far they are fufficiently authcnti- *''*' 
cated. The inttr«i5lions under which the Englijb 
commander a£ted have been altogether with-held* 
On the part of the claimant's evidence, the officer of 
the Swedijb frigate has been fent away to render an . 
account to bis own government, and by that means 
the parties are depri^^ed of the benefit of his evi- 
dence. Under thefe difadvantages, however, ic is 
ftill to be contended that there has been no ad of 
hoftility committed againft this country. There is 
no difpolition to aflferc a right on the part of neutral 
merchant (hips to refift vifitation and fearch by the 
cruizers of a belligerent date. It is not to be argued 
undoubtedly that neutrals have a right in all cafes 
to reGft fearch. If fuch a fpcculative dodtrine is aC- 
ferted by any ftates, it is for them to maintain it : 
In the prefent cafe we dand upon no fuch polition, 
but upon fomething which appears to have been 
overlooked—a treaty on this important quedion of 
fearch between the two countries: Treaty between 
England and Sweden^ 16619 art. ia« After an ex- 
prefs treaty, it is not allowable to pr$fume anything 
contrary to that compafton tbe part of the other 
date; nor to argMe on general principles to defeat 
the force' of the oUigttion arifing from it on our 
parts. Search is by this treaty to be exerciied only 
on a refufal to produce the certificates or fhip's pa* 
pers % in no other cafe is it juftifiabk : and although 
a drong fufpicion wi^t ftill juftify a feizure under 
the refponfibiUty of cofts and danu^; flill, in tbp 
manner of making this feiaorct (and the whole of tku$ 
cafe reds m tbe CQur/e of tbt proceedings,) if we did 

not 
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, The not proceed in the manner in which we ought to have 
done, there is an end of our right under the cont- 



juat nth, paft . and we arc not at liberty to impute any thing 
that cnfued in confequence of our own irregularity, 
as an ad of aggrefTion againft the other party. Thefe 
arc the principles on which it is intended to fbp- 
port the prefent claim. Originally, and in its natu-^ 
• ^al appearance, this convoy is to be confidered as a 
neutral convoy \ and therefore it lies on the captor 
to fhow by fome a£l that there was a departure 
from neutrality ; for it cannot be pretended that a 
mere intention (if it were proved) would be fufEcient, 
undrr any fyftcm of law, to incur the penalty of an 
aftual offence. It feemcd to be admitted by the 
Court on a former day, that there was a juft dif- 
tinftion to be made between two cafes of convoy — 
between a convoy of an enemy's force and a neutral 
convoy. The* former would (lamp a primary cha- 
vi&tT of hoftility on all (hips failing under its pro^ 
teftionj and it would ' rc(t with the parties to take 
themfclves out 't)f the prefumption raifed againft 
them. But that it i?vould be,' even in that cafe, no- 
thing more than a prefumptioii, iS^ determined by a 
late cafe' before the Lords.— The Samp/on Barney^ 
an siSkncd American armed (hip,* ^failing i^ith French 
cruizers at. the time they ciigaged Tomc-£»;f/i^ (hips, 
and communicating with xkitFrptcb (hips by (ignal 
for battle. In' thaccaire," althou^ there had been a 
Condemnation belo*r,theEordi ftfnt it to farther proo^ 
toafeertain whether there fciid^bcen an stClual re(H):anctf. 
- [Cb«r/— I dahot*'«*rtnit'tHe;ad^ that cafe 

to tht extent y6u'J)ij(h; it. Iriwt <)tieftioft is ftill rc- 
fcrved, althoo^- the Lords mrgfift mUtito kn6wis 
much of the fidts'te »po(rible^] 
». 15 In 
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la the other cafe of a neutral convoy— thetc » t/^^^ 
OD prefumption of a hoftile charaftcr arifing from ir, 



«id therefore it j:enr»aifls. with the captors to ftiew th« 7«wnth. 
tnere was an adlual refift^nce' in this cafe. Coming 
then to the qOeftion'of fa£l; with' the proviHons of the 
treaty kept conftantly ih view j when remembering that 
there is a treaty- regulating the mode aiid manner of 
proceeding, and both parties are bound to proceed 
accordingly, and that the prefumptions alfo which arc 
raifed)- (hould proceed upon the words of that com-^ 
paiSt, and « not depart from it; where will the cap- 
tors find any adtual refiftance in the conduft of thefe 
parties ? ' 

The inftruftions are relied upon^— but they are ge- 
neral^ and do not* any rhore thin the other circum- 
ftances preceding or attending this tranfaftion, point; 
in any degree^ to a refiftance towards this country.^— 
It is notorious, that at the time of pafling the Ffetfcb 
decree agatrift \E»|^/i^ merchandfze, which is de- 
fcrvcdly reprobated on all fides, the Swedijb mer- 
chants did ap[)ly fdr a protections of tHis kind-^and 
thercfol-e^ the probabfliry fs, it leafl:, as great that it 
was intended to proteft theni againft French cruizers 
as againft this eoanVry. ThedtreAions are, to obferve 
tn amicable dicip6Ttritient— ^ut'that violence muft bfe 
oppofed by violence ;'expreflions on >^hich it will riot 
be fair t6 put any coiMSi^fiiion than what is compati^ 
bic with the provHidns of thd treaty, or to fuppoffe 
that they meant more than that the ftipulations of thd 
treaty were to bt faithfully fflaiwaJned.— What paflcd 
then at the titineh-^'Wiis there anything like a6tual per- 
fonalrefiftanoe9-4CimainIjrnbr.-^From the evidence 
of ^D(mifilWki^ptu% that there waa nothing like ati 
hoftilc appetrtinct' fliewd (boards the H^oherin^:\ vl\k 

aftar 
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^Tbt^ mfter four days had pafled in difcuffion between the 
^*'^ coihimoders. The Swidijb commander had a right 

jmn iidi, to exped to have been firft addrefled : under the 
'^'^ treaty the certificates Ihould have been demanckds 
—if not produced, the (hips mighthave been fearched; 
and, on ftrong fufpiciont feizure might have been 
made.— But thequeftion is. Have the captors proceeded 
in this way? If, in oppofition to this they have 
at once fuperfeded all forms, and faid, we Jeize md 
deiaifiy the matter aflumes a different afpeA, and we 
have no right to exadt a rigid obfcrvance of form on 
the other fide. On defcrying the convoy, what was 
done on the part of the captors i It was on that fide that 
the firft appearance of menace was fliewn— the Eng* 
lijb (hips immediately beat to quarters— -the deftina* 
tion is inquired o£— and an anfwer given— but there is 
no demand for papers — no attempt to fearch^^-Capt 
Lawferi ftates, that, as a meafure of prudeoce, he 
fent imnnediately to the Admh-alty for particular in* 
ftrudtion, and received orders to dcuin the convoy* 
On the firft interview the Swtdijb commander imme* 
diatcly communicated his inftrudions with the greateft 
readinefsi from which it appears, that, in his opi« 
nion, they contained nothing hoftile to this country* 
The removal of a petty officer, that has. been rdifd 
on as an ad of refiftance, was more a oiatter of form 
than adual oppofition, u(cd as a fort of proteft 
agjunft the irregular proceeding of ttiecaptprs, ap4 
did not for a moaieot retard the ^di^ delivery pf 
pofieffion on the part of tbe meqchantme^. T4w 
fubiequcnt ads ihew ftill.more ftfjoogly hpw litdi^td^ 
ada of the captors went direded.byLthertrfiflty.i and 
how tittle they themfelves thoif^ tl^t,ai^Fi|mi|ltf 
of priase had accrued to thmii by. ihiijCJBwnifaiCT ¥ 

con- 
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convoy. Inftead of the ufual demand for the (hip's "The 

papers in the firft inftance^ they were not demanded 



xj^ Auguft. They were afterwards returned to one 7«wiith, 
veffel, and an oflFer was made to all thofe bound to '^^* 
neutral ports to depart — but they rcfufing to go with- 
out fonr*e compenfation for detention, proceedings 
were then inftituted for the firft time, on the prin- 
ciple of convoy— a principle which cannot now come 
into difcuffion, owing to the irregular proceedings of 
the captors — and which, befides, cannot fairly be en- 
forced againft the merchantmen, by this Courts whilft 
the Government has permitted the frigate to depart^ 
and has declined to confider the ad of the Commander 
as an a6t of hoftility againft the State. On thefe 
grounds, dnd adverting to former pradfcice, in which 
fome inftances occur of reftitution of fliips taken 
under convoy, whilft no precedents of condemnation 
on this principle are adduced; it is fubmitted that 
the claimants have done nothing to forfeit their neu- 
tral character, and are therefore entitled to reftitution. 

Judgment, 

Sir IV. Scott— T\i\% (hip was taken in the Britijh 
channel in company with fcveral other Swedijh veflTels 
failing under convoy of a Swedijh frigate, having 
cargoes of naval ftores and other produce of Sweden on 
board, by a Britijh fquadron under the command of 
Commodore Lawford. 

The fa61s attending the capture did not fu/Eciently 
appear to the Court upon the original evidence $ ic 
therefore dircfted further information to be fupplied, 
and by both parties. 

The additional information now brought in confifts 
of feveral atteftations made on the part of the captors, 
and of a copy of the in(truaions' under which the 
Swedijh frigate failed, tranfmittcd to the king's proc- 

voL. i« «B tor 
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The tor from the office of the Britijh fecrctary of ftate for 
^ the foreign department. On the part of the Swedes 

June iithf fome atteftations and certiBcaces have been introduced) 
but all of them applying to collateral matter, none re- 
lating immediately to the fads of the capture.— 
On this evidence the Court has to determine this moft 
important queftion; for its importance is very fenfiUy 
felt by the Court. 1 havc^ therefore^ taken fome 
time to weigh the matter maturely; I ihould regret 
much, if that delay has produced any private incon- 
venience; but I am not confcious (attending to the 
numerous other weighty caufes that daily prefs upon 
the attention of the Court,) that I hav^ interpofed 
more time in forming my judgment than was fiurly 
due to the importance of the queftion, and to the 
magnitude of the interefts involved in it. 

In forming that judgment, I truft that it has not 
efcaped my anxious recolledion for one moment, 
what it is that the duty of my ftation calls for from 
me; — namely, to confider myfelf as ftationed here, 
not to deliver occafional and (hifting opinions to fervc 
prefent purpofes of particular national intereft, buito 
adminifter with indifference that juftice which the law 
of nations holds out, without diftin£bion to inde- 
pendent dates, fome happening to be neutral and 
fome to be belligerent. The feat of judicial authority 
is, indeed, locally bere^ in the belligerent country, ac- 
cording to the known law and praftice of nations: 
but the law itfelf has no locality.— It is the duty of 
the perfon who fits here to determine this queftion 
exadly as he would determine the fame queftion if 
fitting at Stockholm \ — to aflcrt no pretentions on the 
jpart of Qreat Britain which he would not allow to 
^we^en in the fame circumftancesj and to impofe no 

duties 
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duties on Sweden^ as a neutral country, which he The 

would not adnnit to belong to Great Britain in the .^^'^'.^ 

fame char^fter. If, therefore, I miftake the law in j««iith, 
this matter, I miftake that which I confider, and *^^* 
which I mean fhouid be confidered, as the univerfal 
law upon the queftion ; a queftion regarding one of 
the moft important rights of belligerent nations rela- 
tively to neutrals. 

The only fpecial confideration which I (hall notice 
in favour o( Great Britain (and which I dm entirely 
dcfirous of allowing to Sweden in the fame or fimilar 
circumftances) is, that the nature of the prcfent war 
does give this country the rights of war, relatively to 
neutral ftates, in a« large a meafure as they have been 
regularly and legally cxcrcifed, at any period of mo- 
dern and civilized times. Whether I eftimate the 
nature of the war juftly, I leave to the judgnient of 
Europey when 1 declare that I confider this as a war 
in which neutral ftates themfelves have an intereflr 
much more diref): and fubftantial than they have in 
the ordinary, limited, and private quarrels (if I rtiay 
fo call them) of Great Britain and its great public 
enemy. That I have a right to advert to fuch con- 
fiderations, provided it be done with fobriety and 
truth, cannot, i think, reafonably be doubted — and 
if authority is i-cquircd, I have authority — and not 
the lefs weighty in this queftion for being Swedijh zu^ 
thority — I mean the opinion of that diftinguifhed per- 
fon, one of the moft diftinguifhed which that country 
(fertile as it has been of eminent men) has ever pro- 
duced, I mean Baron Tuffendorff{a)\ the paflage to 

* Puffen^orff^zt not adtoally bora xtiSivtdemp bucisufoally claim- 
ed and allowed as a writer of that country^ frooi his employ meat 
M it under the ktn j-of jW#irfAr.* The great work 00 which his fame 
it principally built, was given to the woridduring kit refidence in it« 
B B 2 which 
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The which I allude is to be found in a note of Barbeyrac\ 

, ^^^^' ^ on his larger work, L. viii. c. 6. /. Z.^^Puffendorff 

June ^ith, had been confulted in the beginning of the prefent 

'^'^' century, when England and other dates were engaged 

in the confederacy againft Louis XIV. by a lawyer 

upon the continent, GroningiuSf who was defirous of 

fupporting the claiais of neutral conimerce, in a 

treatife which he was then projcfting. Puffendorff 

concludes his anfwer to him in thefe words : 

*' 1 am not/urprifed that the northern powers Jhould 
conjult the general inter efts of all .Europe, without re- 
gard to the complaints ofjome greedy merchants^ who 
€are not how things gOy provided they can but Jatisfy 
their thirft of gain. Tho/e princes wifely judge that it 
TMOuld not become them to take precipitate meafures^ 
whilft other nations are combining their whole force to 
reduce within bounds an injolent and exhorbitant povser 
which threatens Europe withflavery, and the proteftant 
religion with deftruSion. This being the intereft of the 
northern crowns themf elves, it is neither juji nor necef- 
Jary that, for the prefent advantage, they fhould inter- 
rupt fo falutary a defign, especially as they are at no 
ixpence in the affair, and run no hazard.'' — In the 
opinion, then, of this wife and virtuous Swede, the 
nature and purpofe of a war was not entirely to be 
omitted in the confideration of the warrantable exer- 
cife of its rights, relatively to neutral dates. — Hii 
words are memorable: — I do not over-rate their 
importance, >yhen I pronounce them to be well entit- 
led to the attention of his country. 

It might likewife be improper for me to pafs en? 
tirely without notice, as another preliminary obferva- 
tion, (though without meaning to lay any particular 
firefs upon it,) that the traniaAion in quedion took 

. pl»cc 
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place in the Britijh channel, clofe upon the Britijh The 

coaft, a ftation over which the Crown of England , 



has, fronn pretty remote antiquity, always aflcrrted junemh^ 
fonnething of that fpecial jurifdiclion which the fovc- '^^^' 
reigns of other countries have claimed and cxercifed 
over certain parts of the feas adjoining to their coafts. 

In confidering the cafe, I think it will be advifablc 
for me, firft, to (late the fafts as they appear in the 
evidence; fecondly, to lay down the principles of law 
which apply generally to fuch a ftate of fafts; thirdly, 
to examine whether any fpecial circumftances attended 
the tranfaftion in any part of it^ which ought in 
any manner or degree to afFcft the application of 
thcfc principles. 

The fafts of the capture are to be learnt only from 
the captors ; for, as I have obferved, the claimants 
have been entirely filent about them, and that filence 
gives the ftrongcft confirmation to the truth of the ac- 
counts delivered by the captors. 

The atteftation of Captain Lawford introduces and 
verifies his log-book, in which it is ftaced, that after 
the meeting of the fleets he fent an officer on board 
the frigate to inquire about the cargoes and dcftination 
of the merchantmen, and was anf wercd, " thac thejr 
were SwedeSy bound to difl^crent ports in the Mediter* 
ranean^ laden with hemp, iron, pitch, and tar." 
Upon doubts which Captain Ljai/i7r^ entertained re- 
fpc6ling the conduft he ftiould hold in a fituation of 
fome delicacy, hedifpatched immediately a mcfKrnger 
to the Admiralty, keeping the convoy in his view; 
and having received orders from the Admiralty by the 
return of his meffcnger to detain thefe merchant (hips 
and carry them into the ncareft Englijh port, he fent 

B B 3 Sir 
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The Sir Charles Lindfay and Cape. Raper to communicate 
' ^^'"^' them in the civilcft terms to the Swedijb commodore^ 
June iitiiy who fhewed his inftru&ions to repel force by force if any 
*^^^' attempt wasmade to board the convoy, and declared that 
he (hould defend them to the lad. The crew of the 
Swedijb frigate were immediately at quarters, matches 
lighted, and every preparation made for an obftioate 
refinance i and the fignal was made on board the 
Britijh fquadron to prepare for battle. — In the night, 
poffeffion was taken of moft of the veffels, the Swedijb 
frigate making many movements, which were nar- 
rowly watched by the Rcmney^ keeping clofe under 
> his leCj lower deck guns run t)ut, and every man at 
his quarters. In the morning the Swedijb frigate 
boifted out an armed boat, and fent on board one of 
the vedels which had been taken pofleflion of, and 
took out by force the Briiijb officer who had been 
> hk on board, and carried him on board the frigate, 

where he was detained. The Swedijb commander 
fent an officer of his own on board Capr. Lawford to 
complain that he had taken advantage of the night to 
get poffcflion of his convoy, which was unobferved 
by him, or he Ihould afluredly have defended them 
to the laft. Upon further conference and reprefent- 
ation of the impradicability of refiftance to fuch a 
fuperior force, he at length agreed to go into Mar- 
gate Roads y and returned the Britijb officer who had 
been taken out and detained on board the frigate. 
After the arrival in Margate Roads he lamented that 
be^had not exchanged broadfidesj faid that he did not 
confider his convoy as detained, and ibould refill any 
further attempt to take poffeffion of them* 

Capt, 
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Capt. Raper dates, that on going on board the The 

Swedijh frigate he found all the men at their quarters, , 

and the (hip clear for aftion; that the connmodore >«iith, 
fhcwed his orders and expreflfcd his firm determination '^^^' 
to carry them into execution. Capt. Lawford fent a 
boat with an officer on board feveral of the convoy, to 
dcfire they would follow into Margate Roads ; their 
anfwer was, they would obey no one but their own 
commodore. 

Lieut. M^Dougal defcribes in like terms the mena- 
cing appearance and motions of the Swedijh frigate.— 
He was fent to take poffcflion of vcflcls whkh wouW 
not bring-to without firing at them. On his going 
on board one of them, the mafter declared that he 
had orders from his commodore not to give up the 
poffeflion of her to any perf>n whatever, and repeat-* 
cdly drove away by force the Britijh mariner, who, by 
his order, took poffcflion of the helm. 

Mr. Cockraft is another witncfs to the fame cfFedt, 
and Mr. Candifhy the officer who was taken by force 
out of the Swedijh merchantman. Expreffions of 
ftrong reproach againft the proceedings of the Eng^ 
lijh were addreffed to him, and the commodore pro* 
teftcd, that if he had not been furprifcd he would 
have defended his convoy to the laft. 

What then do thcfc attcftations (uncontradidled at- 
teftations) prove? To my apprehcnfion they prove 
moft clearly thefe fafts— That a large number of vef- 
feis, connedled alltogcther with each other, and with 
a frigate which convoyed them, being bound to dif- 
ferent ports in the Mediterranean^ fome declared to 
be enemy's ports and others not, with cargoes confift* 
ing, amongft other things, of naval (lores, were met 

B B 4 with. 
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The with, clofe upon the Britijh coaft, by his Britannic 
, majcfty's cruifers — that a contimjcd rcfiftancc was 

jumt nth, given by the frigate to the aft of boarding any of 
'^'^' ihefe veflcls by the BrUijb cruifers, and that extreme 
violence was threatened in order to prevent it ; and 
that the violence was prevented from proceeding to 
extremities only by the fuperior Britijh force which 
overawed it — that the ad being eflFcfted in the night, 
by the prudence of the Britijh commander, the pur- 
pofe of hoftile refidance, fo far from being difavowed, 
was maintained to the laft, and complaint made that 
it had been eluded by a ftratagem of the night— >that 
a forcible recapture of one veffel took place, and a 
forcible capture and detention of one Britijh officer 
who was on board her, and who, as I underftand the 
evidence, was not releafed till the fuperiority of the 
Britijh force had awed this Swedijh frigate into fome- 
thing of a (lipulated fubmifTion. 

So far go the general fads. — But all this, it is faid, 
might be the ignorance or perverfcnefs of the Swedijb 
officer of the frigate — the folly or the fault of the in- 
dividual alone. This fuggeftion is contradided by 
Mr. Raper's log, which proves that the merchantmen 
refufed to admit the Britijh officers on board, and de- 
clared that they would obey nobody but their own 
commodore; a fad to which Mr. M^Dougal likewifc 
bears teftimony. It is contradided (till more forcibly 
by the two fets of inftrudions, thofe belongifig to the 
frigate and thofe belonging to the merchant-veflels.— 
The latter have been brought into court by them* 
felves, and of the authenticity of the former there is 
no reafonable doubt ; for they are tranfmitted to me 
upon the fi^ich of one of the great public offices of tbf 

Britijlt 
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Britijb government, and no perfon difavows them. The 
and indeed nobody can difavow ihem, becaufe they ^"^' ^ 

were produced by the Swedijh captain, who made no jm nth, 
fecret whatever of their contents. Something of a '^^' 
complaint has been indulged, that the orders from 
the Britijh Admiralty have not been produced ; a An- 
gular complaint, confidering that they were never 
called for by the claimants, and they were not ordered 
by the Court ; becaufe if the aft of the captors was 
illegal, the orders of the Admiralty would not juftify 
it i and the want of orders would not vitiate, if the a£t 
was legal. No myftery, however, was made about 
thefe ; for the communication of orders and in«- 
ftrudions was mutual and unreferved. It is faid that 
the inftruftions to the frigate are intended only againft 
cruizefs of Tripoli, and an affidavit has been brought 
in to (hew that that government had begun hoftilities v 
againft the Swedes. — The language, however, of thefe 
inftrudtions is as univerfal as language pofCbly can 
be; it is pointed againft the " fleets of any nation 
whatever." It is, however, faid that this was merely 
to avoid giving oflfcnce to the Tripoline government. 
But is the Triptdine government the only government 
whole delicacy is to be confulted in fuch matters? 
Are terms to be ufed alarming to every other ftate, 
merely to fave appearances with a government which, 
they alledge in the affidavit referred to, had already 
engaged in unjuft hollility againft them? There is» 
however, no neceffity for me to notice this fuggeftion 
very particularly, and for this plain reafon, that it is 
merely a fuggeftion neither proved nor attempted to 
be proved in any manner whatever 1 and the res gefta 
(^Qmpletely proves the fadk to be otberwife, becaufe it 

is 
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TJie is clear that if it had been fo, the commander of 

^^"^' the frigate muft have had moft explicit inftruftions 

ymte^tth, to that efFeft. They could never have put fuch 

*^^' general inftrodions on board, meaning that they 
flK>uld be limited in their application to one parti- 
cular State, without accompanying them with an ex- 
planation cither verbal or written, which it was im- 
' poffible for him to mifunderftand. Such explanation 
was the mafter-key which they muft have provided 
for his private ufe: whereas nothing can be more 
certain than that he had been left without any fuch 
reftriftivc inftruftions ; he therefore afts, as any other 
man would do, upon the natural fcn(c and meaning 
of the only inftruftions he had received. On this 
part of the cafe, therefore, the queftion is. What is it 
that thefe general inftrudions purport ? 

The terms of the inftruSions arc thefe — they arc 
incapable of being mifunderftood : " In cafe the 
commander 0iould meet with any (hips of war of 
other nations, one or more of any fleet 'whatever, 
then the commander is to treat them with all poflible 
friendftiip, and not to give any occafion of enmity i 
but if you meet vrith a foreign armed vcflcl which 
Ihould be delirous of having further aflTurancc that 
your frigate belongs to the king of Sweden, then the 
commander is by the Swedifi) flag and falutc to make 
known that it is (b j cr if tbey would make anyjearch 
amongfi the merchant-veffels under your convoy^ wbub 
augbi to be endeavoured to be prevented as nmch 
as poffible, then the commander is, in cafe fuch thing 
fhouid be infifted upon, and that rtmonfirancis could 
not be amicably made, and that notwtbfianding your 
amicable comportment the merchant-fhips fhouid never- 
7 tbelefs 
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tbelejs hi violently atlackeJ, then vioknce mufi bt cp^ ^^Tbe 

po/ed againft violena.'* Removing mere civility of 

expreflionj what is the real import of thefe inftructions i yipte iitii» 

Neither more nor lefs than this, according to my ^^^^ 

apprchenfion :— " If you meet with the cruifers of 

the belligerent dates, and they exprefs an intencioa 

of vifiting and fearching the merchant-fliips, you are 

to talk them out of their purpofe if you can ; and if 

you can't, you are lojight them out of it/' That is 

the plain Englijh^ and, 1 prefurpe, the plain Swedijb 

of the matter. 

Were thefe inftruftions confined to the frigate, or 
were they accepted and a6ked upon by the merchant* 
men ? That they were afted upon is already ihewa 
in the affidavits which I have dated; that r hey were 
deliberately accepted, appears from their own inftruc- 
tions, which exaftly tally with them. Thefe indruc* 
tions declare in exprefs terms, *< that all merchaat- 
fliips, during the time they are under convoy of his 
Majcfty's (hips, are earncftly forbidden to Juffer th$ 
boats of any foreign nation to board them for the /aki 
of vifitation orjearcbing \ but in cafe fuch boats fl)cw 
an intention of coming alongfide, the merchant-lhips 
are to (heer from them/' It appears from the at- 
tedation that the obedience of thefe merchantmea 
outran the letter of their indrudions. 

Whatever then was done upon this occadon was 
not done by the unadvifed radinefs of one individual^ 
but it was an indru<fled and premeditated ad-^an aft 
common to all the parties concerned in it ; and of 
which every part belongs to all \ and for which aU 
the parties, being adbciated with one common intent^ 
are legally and equitably aofwerabk. 

This 



^6o GASES DETERMINED IN THE 

The This being the aSiual ftatc of the faft, it is pro- 

^'^"^' per for me fo examine, 2dly, what is there legal ftate, 

>wTith, or, in other words, to what conQdcrations they are 

'^'^ juftly fubjeft according to the law of nations ; for 

which purpofe I ftate a few principles of that fyftena 

of law which I take to be incontrovertible, 

ift, That the right of vifiting and fcarching mcr- 
chant-fhips upon the high feas, whatever be thejihips, 
whatever be the cargoes, whatever be the deftinations, 
is an inconteftible right of the lawfully commiffioncd 
cruifers of a belligerent nation. I fay, be the (hips, 
the cargoes, and the deftinations what they may, bc- 
caufe, till they are vifited and fearched, it does not 
appear what the (hips, or the cargoes, or the deftina- 
tions are ; and it is for the purpofe of afcertaining 
thcfe points that the neceflity of this right of vifiration 
and fearch exifts. This right is fo clear in principle, 
that no man can deny it who admits the legality of 
maritime captgre ; bccaufe if you are not at liberty 
to afcertain by fufficient inquiry whether there is pro- 
perty that can legally be captured, it is impoffible to 
capture. Even thofe who contend for the inad- 
miflible rule, that free Jhifs make free goods^ muft 
admit the exercife of this right at leaft for the pur- 
pofe of afcertaining whether the ftiips are free ihips 
or not. The right is equally clear in prafticej for 
praftice is uniform and univcrfal upon the fubjeft. 
The many European treaties which refer to this right, 
refer to it as pre-cxifting, and merely regulate the 
exercife of it. All writers upon the law of nations 
unanimoufly acknowledge it, without the exception 
even of Hubner himfelf, the great chanfipion of neutral 
privileges. In fhort, no man in the ieaft degree con- 

vcrfant 
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verfant in fubjefts of this kind has ever, that I know The 

of, breathed a doubt upon it. The right muft un* 



queftionably be cxercifcd with as little of perfonal 7««mh, 
harfhnefs and of vexation in the mode as poffible; *^'^* 
but foften it as much as you can, it is ftill a right of^ 
force, though of lawful force — fomething in the 
nature of civil proccfs, where force is employed, but 
a lawful force, which cannot lawfully be refitted. For 
it is a wild conceit that wherever force is ufed, it may 
be forcibly refitted ; a lawful force cannot lawfully be 
refitted. The only cafe where it can be fo in matters 
of this nature, is in the ftate of war and confliA be* 
tween two countries, where one party has a perfeft 
right to attack by force, and the other has an equally 
perfeft right to repel by force. But in the relative 
fituation of two countries at peace with each other, 
no fuch conttiAing rights can pottibly coexitt. 

adly. That the authority of the Sovereign of the 
neutral country being interpofed in any manner of 
mere force cannot legally vary the rights of a law- 
fully-commidioncd belligerent cruiferj I fay legally^ 
becaufe what may be given, or be fit to be given, in 
the adminiftration of this fpecics of law, to confidera^ 
tions of comity or of national policy, are views of 
the matter which, fitting in this Court, I have no 
right to entertain. All that I afTcrt is, that hgallj 
it cannot be maintained, that if ^' Swedijh commit-' 
fioned cruifer, during the wars of his own country^ 
has a right by the law of nations to vifit and examine 
neutral fhips, the King of Englandy being neutral to 
Swden, is auchorifcd by that law to obftruft the cxer- 
crc of that right with refpc6l to the merchant- (hips 
cf hi: : ^ur.try. I add this, that 1 cannot but think 

that 



j$2 CASES DETERMINED IN THE 

The that if he obftniftcd it by force, it would very 
*^''"^' much rcfcmblc (with all due reverence be it 
jumiixh, fpoken) an oppofuion of illegal violence to leg^ 
'^'* right. Two fovcreigns may unqueftionably agree, 
if they think fir, (as in fome late inftances they 
have agreed (tf),) by fpecial covenant, that the 
prefence of one of their armed (hips along with their 
merchant- (hips ihall be mutually underftood to 
imply that nothing is to be found in that convoy of 
0ierchant-(hips inconfiftent with amity or neutrality ; 
and if they confent to accept this pledge^ no third 
party has a right to quarrel with it any more than 
with any other pledge which they may agree mutually 
to accept. But furely no fovereign can legally 
compel the acceptance of fuch a fecurity by mere 
force. The only fecurity known to the law of nations 
upon this fubjefb, independent of all fpecial covenant, 
is the right of perfonal vifitation and fearch, to be 
exefcifed by thofe who have the intereft in making 
it. I am not ignorant, that amongft the loofe doc* 
rrincs which modern fancy, under the various deno* 
minations of philofophy and philanthropy, and I 
kn^ow not what, have thrown upon the world, it has 
been within thefe few years advanced, or rather in- 
finuated, that it might pofTibly be well if fuch a fecu- 
'rity were accepted. Upon fuch unauthorifed fpccu- 
lations it is not necefTary for me to defcant : the law 
and praftice of nations (I include particularly the 
praftice of Sweden when it happens to be belligerent) 



(a) It is made an article of treaty between Awurka and H^lUmd, 
UM. 1782 i Artide }o. Mart. Tr. vol. ii. p. 255. 
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give them no fort of countenance ; and until that law '^ 

and praftice arc new- modelled in fqch a way as may .^i..^...^, 
furrender the known ^nd ancient rights of fome nations 7<"« >s^ 
to the prefent convenience of other nations, (which '^^^^ 
nations may perhaps remember to forget them, when 
they happen to be themfclves belligerent,) no re- 
verence is due to ihem ; they are the elements of that 
fyftcm which, if it is confiftent, has for its real pur- 
pofe an entire abolition of capture io war — that is, 
in other words, to change the nature of hoflility, as 
it has ever exifted amongfl mankind, and to intro* 
duce a (late of things not yet feen in the world, chat 
of a military war and a commercial peace. If it were 
fit that fuch a (late (hould be introduced, it is at leaft 
necefTary that it (hould be introduced in an avowed 
and intelligible manner, and not in a way which, pro* 
feding gravely to adhere to that fyftem which has for 
centuries prevailed among civilized (lates, and urging 
at the fame time a pretenfion utterly inconfiflent with 
all its known principles, delivers over the whole matter 
at once to eternal controverfy and conflidb, at the 
.expence of the condant hazard of the harmony of 
ftates, and of the lives and fafeties of innocent in- 
dividuals. 

3dly, That the penalty for the violent contravene 
tion of this right is the confifcation of the property 
fo withheld from vifitation and fearch. For the proof 
of this 1 need only refer to Vattel, one of the moft 
correft and certainly not the lead indulgent of modera 
profelTors of public law. In Book III. c. vii. fc6t. 
.114, he exprefTcs himfelf thus : '* On ne pent empe- 
cher le tranfport des efiets de contrebande, fi Ton ne 
viHce pris les vaiiTcaux ncutres que Ton rencontre en 

mer. 
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ques nations puiflantes ont refufe dn diflFerents terns de 
7Mffiith, fe foumectre i cette viGte, aujourd'bui un vaiffeau 
*^^ neutrty qui refujeroit de/ouffirir la vifite^ /eferoit con- 
damner par cela Jeul^ comme etant de bonne prije.^* 
Vattel is here to be confidered not as a lawyer merely 
delivering an opinion, but as a witnefs aflcrcing the 
fa6): — the fa£fc that fuch is the exifting pradice of 
modern Europe. And to be fure the only marvel in 
the cafe isj that he (hould mention it as a law merely 
modern, when it is remembered that it is a principle, 
not only of the civil law, (on which great part of 
the law of nations is founded,) but of the private jurif- 
prudence of mod countries in £irr^^,— that a con- 
tumacious refufal to fubmit to fair inquiry infers all 
the penalties of convidled guilt. Conformably to this 
principle we find in the celebrated French Ordinance 
of 168 1, ROW in force. Article 12, " That every vejfel 
jhall he good prize in cafe of refifiance and combat \^ 
and Valin, in his fmaller Commentary, p. 81, fays 
exprefsly, that although the expreflfion is in the con- 
junftive, yet that the reffiflance alone is fufficient (j). 
He refers to the i^^^n/^ Ordinance 1718, evidently 
copied from it, in \vhich it is expreiTed in the dif- 
]ut)£tive, ** in cafe of reftfiance or combat.'^ And 
recent inftances are at hand and within view, in which 
it appears that Spain continues to aft upon this prin- 
ciple. The Brit time in which it occurs to my notice 



^ {a) In fome of the treaties ofFrMua this article is exprefsly in- 
ferted in the disjandtive, Tr. between France and the dntchj of 
MtckUnburgt Art. i8, an. 1779. Mart. Tr. vol. if. p. 40. 
alfo between Frayr^ and Hamburgh^ an. 1769. 

OQ 
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on the inquiries I have been able to make in the In- J^^^ 



Maiia. 



ftitutes of our own Country refpeding matters of this 
nature, excepting what occurs in the Black Book of 7»««"«i>t 
the Admiralty (<?), is in the Order of Council 1664, 
Article 12 (3), which direfts, "That when any fhip, 

met 



(a) '* B. 7. Item fe aacane nef on veflel de la ditteflotte a 
congie et pouvoir de Padmiral de palTer hors de la floue entoar 
aocun me/Tage ou aotre befongne, s*ilz eocontrent ou troavent 
aocuns veiTeaulx eftranges fur la roer oa eo ports de» eonemys, 
adonqaes ceulx de noftre flotte doivent demander des maidres et 
gooveraeors de telz Vf/Teaolx eftrangers doot ilz font et eulx 
bien examiner de leur charge enfemblemene avecques leors xnani- 
ments ec endentures, et s'il eft troave aucune chofe de fufpicioii 
en telz vefleaulx que les biens font aaxennemys, qui font trouves 
dedens les dits vefleaalx avec leurs maiftres ec goaverneurs enfem- 
blement avecques les biens dedens icelle eftants fauvement feront 
amenees devanc I'adoniral, et illecques s'il eft trcove qu'ilz font 
loyaalx marchants et amys fans fiiTpicion de colerer, les biens 
feront a eulx redelivrees fans eolx rien domnaager, autrement 
feront pris avec leurs biens ec raenfonnez comroe la loy de roer 
veulc et demande. 

" B. 8. Se aucnnes de noz nefs oa veiTeanlx encontrenc fur la 
mer ou en ports aucuns autres vefteaulx* qui facent rebelletees ou 
defenfe encontre ceulx de noz nefs ou vefteaulx* adoncques bien 
life a noz gents les autres com me Ennemys aflaillir ec par forte 
mayo les prendre et amener entiereroent, com me ilz les on t gat- 
gnez, devant I'admiral fans eolx ptller ou cndommager, illec- 
ques de prendre ce que loy et couftume de mer veulc et de- 
mande, &c." 

(3) During the ftruggle for naval fuperionty, which took place 
between the maritime ftates of fvrs'//, about the middleof thefeven- 
teenth century* the preienfiooof refifting fearch by the protedioa 
of convoy, was put forward with much caution, and apparently 
for the firft time, by Cbriftina queen of Swidtn, Aug. 16, 1653. 
Art. 4th, «• They ftiall in all poiBblc ways decline that they, or 

VOL. I. c c any 
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Maria, 



midlonatedj (hall fighc or make reGftance, the fiud 
>iff nth, fljjp and goods fliall be adjudged lawful prize.*'— A 

fimiw 



any of tho/e that belong to them be Searched. For ieeiog diey 
are only fent to prevent all inconvenience and dande^ne deal- 
Jt\g9, it is expedled that they may be believed, and fuflfered to 
pafs and proceed on their courfe anmolefled, with all fuch thiBp 
as are onder their care."— It wa» retrained to neiicral ports.— 
An, 6th, ** And more efpecially* for certain reafons, icisoor 
command, that our own men of war da cbiifij^ and in the Se^iH* 
ning^ fleer their courfe to fuch ports as an mtstral in the EngirJB^ 
and DutcJb war, till we give any farther diredions on that ac- 
count. However, without any hindrance to our own fubjeds, 
that intend to carry on their own free trade to England znd Hd^ 
land tvithont convoy." Thnrlee*s St. Pafsrs, vol. i. p, 424. 

In 1655 it was ukeA up by Holland: ** They have a defiga 
to hinder the Protedor all vifitation and fearch ; and this by very 
ftrong and fnfiicient convoy ; and by this means they will draw aU 
trade to themfelves and their fhips.'^ Ibid, vol. iv. |>. 203. 

In May 1656 there happened an a61ual rencounter on this fufnefi 
between a first of merchantmen from Cadiz, {Spain being tbea 
at war with England,) under the convoy of do Rnjtor, with fevea 
men of war, and the commodore of fome Englijb frfgatet. 
'* Jntnvtrp. We have ceruin news of the arrival of do Rn^w 
in Zealand from Cadiz, from whence he brought flores of plate« 
mofUy belonging to merchants of this city ; he was met withal at 
fea by fome EngUJb frigates, but finding themfflves too weak they 
let him go." lb. vol. iv. p. 740. See alfo the particular k- 
connt of what pafTed, given by a Dutcb officer to the States General: 
** That upon do Rnyter declaring that {there -was not any thiaf 
on board belonging to the king of Spain, they parted." lb, vol.ivi 
p. 730. It appears, however, that the arrival occailoatd gicat. 
CTiamph in Holland and Flanders, and that the fleet was deeply 
laden with filver for the king of Spain, and the fervice ofhk 
armies in Flanders. '* De Rujter brought in his own ihip» aa4 

QCkfff 
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fimilar article occurs in the Proclamation of 1671. The 

I am aware, that in thofc orders and proclamations arc _ 
to be found fome articles not very confident with the yune mh, 

' law ""• 



Others in his fleet, the Aim of 20,000,000 (perhaps rials) of gold 
and filver, the greateft part for the king of Spain*n ufe and the 
merchants of Brabamt and Fiandert.^* Ibid. vol. iv. p. 748. 732. 
The i2th] article of the £ngi. Ord. of 1664 might perhaps be 
pointed againft thefe pretenfions. 

In another letter in the fame coUeflion, 21ft Sift. 1657, from 
Nieuport the Duttb EmbafTador in England. -^^^t find the fubjcA 
of convoy was flronglyprefTed at that time, and refilled on the pare 
of this coontry : ** refpedting fecrer articles,'* concerning the vifi- 
fation of (hips which are convoyed under the flag of the flate. I 
acqasiated their Lordfhips, that of old all kings and dates had 
made a difiFerence between particular (hips failiag upon their 
rifqoes and adventures and between (hips of the date andthofe whick 
pafs the fea nnder their flag and protedion. That their High and 
Mighty Lords were of anopioion thatit does flrengthen the fecurity 
of this ilate, that the (hips of the flate and officers fhould be re- 
fponfible, as it were, for the (hips failing under their convoy; 
and that which I had propofed in my Jaft memorandum con- 
cerning the fame on behalf of their High and Mighty Lords waa 
no new thing, but that plan had been moft commonly propofed on 
all the treaties fince the year 1651, in that manner that without 
regulating the fame according to the faid articles, the troubles 
at fea, whereof I had fo often complained, could not be removed 
and prevented, and I alleged feveral exaaiples. Upon which 
DOW one then the other of the faid three Lords * replied, and 
did very much infift, that it could not confid with their fecurity | 
that they could not nor 9mgbt to truft fo much to particular 
capuins at fea; that it would be an introdoflion and en- 
couragement to difaffeded perfons to aifid the enemy, and 
urged efpecially that in no former treaties any fuch articles were 
found, and that their High and Mighty Lords had no reafon to 

• rturhe, mijily, Jontx. 

€02 defire 
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The j^w of nations as undcrftood now, or indeed at that 

Ma ft 1 A. . ' 

m time s for they are exprefsly cenfured by Lord Claren^ 

June xnh, j^f^ fg^\^ gy^ ^1^^ article I refer to is not of thofe he re- 

1799. ^ ' 



defire now any fuch novelty. I faid that the pradice 00 thU 
fide in regard of fearcbing and vifiting ihips without di/Ierence 
was a new thing, and that the inhabitants of the United Nithtr* 
lawils^ feeling the trouble and inconvenieocy of it, had reafon 
to infill that it may be re^ified by a good regulation." Vol. 6. 
p. pi. See alfo for the former conference, vol. 5. p. 663. 

It appears chat fo many objeflions had arifen on the treaty 
propofed on the part of Holland \ that it was found neceflary to 
form an entirely new projct. — Vol. 6. Page 523. 558. 

Iq a fttbfequent letter from the Hagui^ 30th N^v. 1657, 
it appears that the treaty broke off on this difference : <* LeSieor 
Nituport n'eft pas encore ici arrive, mais il efcric auffi d*avoir 
prins fon cong6. II eft fort croyable qu'il ne fera guer« content 
d 'avoir faille a achever le traitce de la marine ; n6anmoios, je 
m'imagine que la Hollandt a prefent ne feroit pas fort marry de 
ne I'avoir pas acheve, pour ne fe pas ofter la Hberte de vifitcr 
des m ernes en cette guerre,contre/'«r/if^a/." Tburlu^t St. Faf* 
vol. 6. p. 622. 

On the fubjedof fearch generally, without amy ix^rtffkd rtftmn 
to convoy, there is this letter from Cromwell to General Moaimiai 
«* The fecretary hath communicated to us your letter of the aSdi, 
by which you acquaint him with the diredions you have given 
for the fearchtng of a flt^ihing and other DuuJ^ (hips, which (as 
yon are informed,) have bullion and othtr goods aboard them 
belonging to the Spaniard the declared enemy of this (late. 
There is no queftion to be made but what you have direded 
therein is agreeable both to the laws of nations and the parti* 
cular treaties which are between this commonwealth and the 
United Provinces, and therefore we defire you to continue the 
faid diredion, and to require the captains to be careful 10 doing 
their duty therein. 

" Hampton Courts 30th Jngnft^ «6j7-" 

' (tf) Lord Clarendon* % Life, p. 243. 

prthcndsj 
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prchcnds J and it is obfervablc chat Sir Robert fVtfeman^ The 
then the King's Advocate General, who reported upon ^_^111^ 
the Articles in 1673, and exprefics a difapprobation ywuih, 
of fome of them as harfli and novels does not n>arlc *^^^' 
this article with any obfcrvation of cenfurc. I am 
therefore warranted in faying, that it was the rule, and 
the undifputed rule, of the Britift> Admiralty. I will 
not fay that that rule may not have been broken in 
upon in fome inftances by confiderations of comity or 
of policy, by which it may be fit that the adminiftra- 
tion of this fpecies of law fhould be tempered in the 
hands of thofe tribunals which have a right to enter- 
tain and apply them ; for no man can deny that a 
date may recede from its extreme rights, and that 
its fupreme councils are authorifed to determine in 
what cafes it may be fit to do fo, the particular captor 
having in no cafe any other right and title than what 
the ftate itfelf would poflefs under the fame fadls of 
capture. But I (land with confidence upon all fair 
principles of reafon, — upon the diftinft authority of 
Vattel, — upon the Inftitutes of other great maritime 
countries, as well as thofe of our own country,— 
* when I venture to lay it down, that by the law of 
nations, as now underftood, a deliberate and continued 
refiftance to fearch» on the part of a neutral veflcl to a 
lawful cruifer, is followed by the legal confequence of 
confifcation. 

3. The third propofed inquiry was, Wfc:her any 
fpecial circumftances preceded, accompanied, or fol- 
lowed the tranfa£tion, which ought in any manner 
or degree to affe£|; the application of the general 
principles ? 

c c 3 The 
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mIJ^a. ^^^ ^^^ ground of exemption ftatcd on the part 

I of the claimants 19 the treaty with Sweden 1661, ar- 
^"^m^* tide 1 2, and it was infifted by Dr. Laurence^ chat al- 
though the belligerent country is authorifed by the 
treaty to exercife rights of enquiry in the firft in- 
ftance, yet that thefe rights were not exercifed in the 
manner therein prefcribed. It is an obrioua anfwer 
to that obfervation, that this treaty never had in its 
contennplation the extraordinary cafe of an armed 
veflel fent in company with merchantmen for the very 
purj[)ofe of beating off all inquiry and fearch. On 
the contrary^ it fuppofes an inquiry for certain papers, 
and if they are not exhibited, or '^ there is any other 
jufi and ftrong caufe ef fufpicion^* then the fhip is to 
undergo fearch(tf). The treaty, therefore^reeognifes the 

rightt 



{a) It is faid by Secretary Tburloi^ in hit conference with the 
Dutch ambaflador, Dectmhtr 1656, '* tharthe point of paflei wai 
very confidtrable to the flate« and that the fane wu never 
agreed to in any treaty with any nation, bat lately 10 SmtidimJ* 
TL St, P, vol. 5. p. 663. — Thi» feemi to fix the date f ihtir 
iDtrodudion in prize matters. 

A iimilar reference to the certificate of foreign magiftrates» 
with the fame primary but inconclufue credit afcribed to then, 
appears to have brea eftablifhed in Demmark by Fndirii 11. ia 
1583, as a cuflom boafe regaUtion refpeding tht cnftomt aad 
Sund duties payable by foreign merchants — fpeaking of abnfci* 
** we» not minding any longer to fuffer the fame» do thereftore 
will that henceforth tst/t"^ man which ofes his trade of meKhao- 
dife and navigation through oar cuHon towns and ftreami to 
caufe a certain and juft brief of all the laden merchandiiet 
aod goods to be comprehended in the certificates which he 
is to take under the feal of hit magifirftttt and d^livir the toe 
to oar cnflomers, with this warning, that if any man anire tbtff 

withoit 
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rights of inquiry and fcarch, and the violation of thofe The 

rights 1$ not Icfs a violation of the treaty than it is ^'"^' 
of the general law of nations. It is faid that the de- yvnemh^ 
mand ought firft to have been made upon the fri- '^^'' 
gate : I know of no other rule but that of mere 
courtefy which requires this; for this extraordinary 
cafe of an armed (hip travelling along with mer- 
chant-fhips is not a cafus fctdtris that is at all fo pro- 
vided for in the treaty : however^ if it is a rule^ it wai 
complied with in the prefent inftance, and the an- 
fwcr returned was, that ** they were Swedijh (hips 
bound to various ports in the Mediterranean y laden 
with iron, hemp, pitch, and tar/* Thequcftion then 
comes, what rights accrued upon the receipt of this 
anfwer ? I fay, (irft, that a right accrued of fend- 
ing on board each particular (hip for their feveral pa- 
pers; for each particular (hip, without doubt, had 
its own papers: the frigate could not have them } 
and the captors had a right to fend on board them 
CO demand tbbfe papers, as well under the treaty as 
under the general law. A fecond right that accrued 
upon the receiving of this anfwer was, a right of de* 
taining fuch ve(rels as were carrying cargoes fo com- 



withoQt foch true aod juft certificate, and any hindrance and in- 
convenience do happen unto hioi in that refpefl, the fhip being 
fearched, that then he impute the fame unto himfelf, and not 
unto us or ours ; and if upon caufi of fu/picion tht Jhipt Jhould hi 
fiarchid, notwithftanding that a panicular certificate had been 
delivered ; and that in them more merchants' goods fhonld be 
found than were comprehended in the certificates which were 
brought in, then not only thofe goods, but the whole (hip and 
goods* as being forfeited, flialibe confifcated and feized upon.'* 
Promalged 1583. Rjm. Fctd. ^o\. xwu f. %^i 352. 

c c 4 pofed^ 
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The pofcd^ cither wholly or in part, to any ports of the 
^' enemies of this country; for that tar, pitch, and hemp, 

7«*f nth, going to the enemy's ufe, are liable to be feized as 
contraband in their own nature, cannot, I conceive, be 
doubted under the modern law of nations i though 
formerly, when the hoftilities of Europe were lefi 
naval than they have fince become, they were of a 
difputable nature, and perliaps continued fo at the 
time of making that treaty, or at lead at the time of 
making fbaf treaty which is the baGs of it, I mean 
the treaty in which fVbitlock was employed in the 
year 1656: for I conceive that Valin exprefles the 
truth of this matter, when he fays, p. 68, " De 
droit CCS chofcs/* (fpeakihg of naval (lores,) 
^^ font de contrabandc aujourd*bui et depuis le 
commencement de ce fiecle, ce qui n'etoit pas autre* 
fois neanmoins ;" and Vattel, the beft recent writer 
upon thefe matter's, explicitly admits amongft pofi- 
tive contraband, ** les bois et tout ce qui fcrt a la 
con(lrui\ion et a Tarmament de vaiflcauxde guerre." 
Upon this principle was founded the modern expla- 
natory article of the Danijb treaty, entered into in 
1780, on the part o( Great Britain, by a noble lord (a\ 
then fccrctary of ftate, whofc attention had been pe- 
culiarly turned to fubjefts of this nature. I am 
therefore of opinion, that although it might be (hewn 
that the nature of thefe commodities had been fubjed 
to fome controvcrfy in the time of fFbitlock, when 
the fundamental treaty was conftrufted, and that 
therefore a difcreet filence was obferved refpcding 
them in the compofition of that treaty and of the lat- 



(«) The Ute Earl of Mansfald. 
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ter treaty derived from it, yet that the expofition Ti»e 
which the later judgment and praflicc of Europe has * 

given upon this fubjcft would in fome degree affcft 7*«* "th, 
and apply what the treaties had been content to '^^^' 
leave on that indefinite and difputable footing on 
which the notions then more generally prevailing 
in Europe had placed it. Certain it is, that in the 
year 1750 the Lords of Appeal in this country de- 
clared pitch and tar, the produce of Sweden, and 
on board a Swedijh (hip bound to a French port, to 
be contraband, and fubjeA to confifcation, in the 
memorable cafe of the Med Good's Hjelpe. In the Lonu, 1750. 
more modern uriderftanding of this matter, goods of 
this nature being the produce of Sweden^ and the ac- 
tual property of Swedes, and conveyed by their own 
navigation, have been deemed, in Britijb Courts of 
Admiralty, upon a principle of indulgence to the 
native products and ordinary commerce of that coun- 
try, fubjeft only to the milder rights of pre-occu- 
pancy and pre-emption ; or to the rights of prevent- 
ing the goods from being carried to the enemy, and 
of applying them to your own ufe, making a juft pe- 
* cuniary compenfation for them. But to thefe rights, 
being boOnd to an enemy's port, they are clearly 
fubjedb, and may be detained without any violation 
of national or individual juftice. Thirdly ; another 
right accrued, that of bringing in for a more deliberate 
inquiry than could poflibly be condufted at fea upon 
fuch a number of veffcls, even ihoje which profefTcd 
to carry cargoes with a neutral deftination. Was 
there or was there not the juft and grave jufpicion, 
which the treaty refers to, excited by the circum- 
ftances of fuch a number of veflfels with fuch cargoes 

intended 
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The intended to fail all along the extended coafts of the 
feveral public encnnics of this kingdom, under the 



jum nth, protcAion of an arnr^ed frigate affociated with them 
'^'^* for the very purpofc of beating off by force all par- 
ticular enquiry ? But fuppoQng even that there was 
not, is this the manner in which the obfervance of 
the treaty or of the law of nations is to be enforced ? 
^ Certainly not by the treaty itfclf ; for the remedy for 
infradion is provided in compenfations to be levied, 
and punifhments to be inflifted upon delinquents by 
their own refpcclive fovereigns. Article 12. How 
ftands it by the general law ? I don't fay that cafes 
may not occur in which a (hip may be authorifcd by 
the natural rights of felf- prefer vation to defend itfelf 
againft extreme violence threatened by a cruifer 
grofsly abufing his commiffion ; but where the ut- 
moft injury threatened is the being carried in for in- 
quiry into the neareft port, fubjedt to a full refpon* 
fibility in cofts and damages if this is done vexa- 
tioufly and without juft caufe ; a merchant veffel hai 
not a right to fay for itfelf, (and an armed veflel has 
«ot a right to fay for it,) " I will fubmit to no fuch 
inquiry, but I will take the law into my own hands 
by force." What is to be the ilTue, if each neutral 
veffel has a right to judge for itfclf in the firft inftance, 
whether // is rightly detained, and to a£t upon that 
judgment to the extent of ufing force ? — furely no- 
thing but battle and bloodfhed, as often as there is 
any thing like an equality of force or an equality of 
fpirit. For how often will the cafe occur in which a 
neutral veffel will judge itfelf to be rightly detained ? 
How far the peace of the world will be benefited by 
taking the matter from off its prefent footing and 

putting 
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putting it upon this, is for the advocates of fuch a The 
xneafure to explain. I take the rule of law to be, ^"^* 

that the veilcl (hall fubmit to the inquiry propofed, 7»m nth, 
looking with confidence to thofe tribunals whofe '^^ 
nobleft o£Bcc (and I hope not the lead acceptable to 
thenpi) is to relieve, by compenfation, inconveniences 
of this kind, where they have happened through ac* 
cident or error ; and to redrefs, by compenfation and 
punifliment, injuries that have been committed by dc- 
fign. 

The fecond fpecial ground taken on the part of the 
claimants was, that the intention was never carried 
into a£t. And I agree' with Dr. Laurence^ that if 
the intention was voluntarily and clearly abandoned, 
an intention {o abandoned, or even a (light hefita- 
tation about it, would not conftitute a violation of 
right. But how ftands the fa6t in the prefent cafe ? 
The intention gives way, fo far as it does give way, 
only to a Superior force. It is for thofe who give 
fuch inftrudions to recolieft, that the averment of 
an abandonment of intention cannot poffibly be fet 
up, becaufe the inftruftions are delivered to perfoos 
who are bound to obey them, and who have no au<- 
thority to vary. The intention is neceflarily un- 
changeable ; and being fo, I do not fee the perfon 
who coukl fairly contradid me, if I was to aflert 
that the delivery and acceptance of fuch inftrudions, 
and the failing under them, were fufficient to com- 
plete the a6b of hoftility. However that might be, 
the prefent h6i is, that the commander (ails with 
inftrudions to prevent inquiry and fearch by force, 
which inftrudions be is bound to obey, and which he 
is prevented from ading upon to their utmoft extent 

only 
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hul^A, ^"'y ^y ^^ irrcfiftible force. Under fuch circum- 

, (lances how does the prefumption of abandonment 

jMKt nth, arife ? If 5t docs', mark the confcquenccs : if he meets 
17991 , * 

with a fuperior force, he abandons his boftile purpofe ; 

if he meets with an inferior force, he carries it into 
complete efFeft. How much is this fliort of the or- 
dinary ftatc of aftual hoftility ? What is hoftility ? 
It is violence where you can ufe violence with fuc- 
cefsi— and where you cannot, it is fubmiflion and 
ftriking your colours. Nothing can be more clear, 
upon the perufal of thefe acteftations, than chat this 
gentleman abandoned his purpofe merely as a fub- 
dued pcrfon in an unequal conteft. The refiftance 
is carried on as far as it can be j and when it can 
maintain itfelf no longer, /w^/7 indignata. 

3. It is faid that the papers were not immediately 
. taken poffeflion of nor proceedings inftituted til] long 

after the arrival in port. Thefe arc unqueftionably 
irregularities} but I agree with the King's Advocate 
in maintaining, that they are not fuch irregularities 
as will deftVoy the Captor's right of Proceeding, for 
the Claimant had his remedy in the way of a Moni- 
tion. How thefe delays were occafioncd, whether in 
confequence of pending negotiations, (as has been 
repeatedly afferted in the courfc of the argument,) I 
am not judicially informed. If fuch negotiations 
ever exifted, I may have reafon perfonally to lament 
that they have proved inefFeftuaU But the legal con- 
fequence of that inefficiency undoubtedly is, that the 
queftion of law remains the fame as if no fuch oego- 
tiation had ever been thought of. 

4. It is laftly faid, that ihey have proceeded oinly 
againft the merchant-veflels, and not againft the 

frigate, 
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frigate, the principal wrong-doer. On what grounds The 
this was done — whether on that fort of comity and 1 



rcfpeft which is not unufually fhewn to the immediate >« "th, 
property of great and auguft Sovereigns, or how 
otherwife, I am again not. judicially informed ; but 
it can be no legal bar to the right of a plaintiff to 
proceed, that he has for fome reafon or other declined 
to proceed againft another party agatnft whom he had 
an equal or poflibly a fuperior tide. And as to the 
particular cafe of one velTcl which had obtained her 
releafe and a re-delivery of her papers, the aft of the 
Captors may perhaps fur nifh a reafonable ground of 
diftinftion with refpedt to her own fpecial cafe ; but ^ 
its effeft, be it what it may, is confined to her- 
felf, and can be extended no farther. 

I am of opinion, therefore, that fpecial circunri- 
ftances do not exift which can take the cafe out of 
the rule which is generally applicable to fuch a date . 
of fafts ; and I have already ftated that rule to be the 
confifcation of all the property forcibly withheld from 
inquiry and fearch. It may be fitting (for any thing 
that I know) that other confiderations (hould'be in- 
terpofed to (often the fe verity of the rule, if the rul:: 
can be juftly taxed with feverity ; but I have neither 
the knowledge of any fuch confiderations, nor autho* 
rity to apply them. If any negotiations have pledged 
(as has been intimated) the honour and good faith of 
the country, I can only fay that it has been much 
the habit of this country to redeem pledges of fo 
facred a nature. But my bufinefs is merely to decide 
whether, in a Court of the Law of Nations, a pre- 
tenfion can be legally maintained which has for its 
purpofe neither more nor lefs than to extinguifh 
'9 the 
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f^ the right of maritime capture in war j and to do 
this, how ? by the direft ufc of hoftile force on the 



jwMtuth, part of a Neutral State. It is high time that the 
'^'' legal merit of fuch a pretenfion (hould be difpofed of 
one way or other — it has been for feme few yean 
pad preparing in Europe— \t is extremely fit that it 
(hould be brought to the ted of a judicial dtcifion: 
for a worfe date of things cannot exift^ than that of 
an undetermined conBift between the antient law of 
nations^ as underftood and pradtifed for centuries by 
civilifed nations^ and a modern projedt of innovation 
utterly inconfiftent with it ; and in my apprehenfion, 
not more inconfiftent with it, than with the amity c4 
neighbouring States, and the perfonal fafety of their 
refpeftive fubjcds. 

The only remaining quedion which I have to cOn-* 
fider is, the matter of expences ; and this I think 
myfelf bound to difpofe of with as much tendernefs 
as I can ufe in favour of individuals. It is to be ob- 
fcrvcd, that the queftion itfclf was of an importance 
and delicacy feme what beyond the powers of decifion 
belonging to fuch perfons— The authority of their 
country has been in feme degree furprifed in this 
matter— The Captors have been extremely tardy in 
proceeding to adjudication. Attending to all thefe 
confiderations, I think the Claimants are clearly en- 
tided to have their expences charged upon the value 
of the property up to the time of the order for further 
proof. From that time the property might have been 
withdrawn upon bail, and it is no anfwer to the 
Court to fay that this gentleman or another gentleman 
did not think it advifeable to coa.mit their private 
fortunes in the extent of the fccuritjr required. It is 

the 
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the bufinefs of foreign owners who have brought The 
their fliips and cargoes into fuch fituations of dif- ^''"^* 
ficulty, to find the means of relieving chem when the june nth, 
opportunity can be ufed. I go fufficient lengths in '^^'' 
allowing expences for the further time in which orders 
could have been obtained from Sweden^ and I fix 
this at the diftance of two months from the order of 
further proof: and, condemning the fhip and cargo^ I 
diredt all private adventures to be reftored. 

This is the fubftance of what I have to pronounce 
judicially on this cafe, after weighing with the mofl: 
anxious care the feveral fads and the learned argu- 
ments which have been applied to them. I deliver 
it to my country— and to foreign countries— with 
little diffidence in the reditude of the judgment itfelf : 
I have ftill more fatisfadion in feeling an entire con- 
fidence in the redtitude of the confiderations under 
which it has been formed. 



Notice will he taken of the final decifion^ in appeal ^ 
on this quejtion^ when it is determined^ in feme future 
Number. 
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STANDING INTERROGATORIES, 

to be adminifiired on behalf of Our Soveniga 
Lord George the Thirds by tbi Graa of 
God, of Grat Britain, France ^ir^ Ireland, 
Kingy Defender of the Faith. To all com* 
wanders^ mafien^ officers^ marimrs and 
other perfons found on board any Jhips and 
veffeh^ which have heen^ or Jhall be feixed or 
taken as prize by any of his Maje':y*s Jhips 
or vejfels of war^ or by merchants' Jhips or 
vejfcls^ which have or Jhall have commijjiom 
(L. S,) or letters of marque and reprifals, concerning 

GEORGE R« fuch captured Jhips ^ vejjels, or any goods^ 
wares and merchandize on board the fame ^ 
examined as witnejfes in preparatory, during 
the prefent hojlilities. 

r ET each witnefi be interrogated to tsery of the followjog 
qucHioos, and their anfwers to each interrogatory writteo 



I. Ikterrooatb. Where were yoa born, and vihere have 
you lived for thefe feven yean laft p.il? Where do you now live^ 
and how long have you lived in chat place ? To what prince or 
(lace, or to whom are you> or have you ever been a fubjrd, and 
of what cities or towns have you been admitted a btirgher or free- 
man, and at what time and in what manner were you admitted a 
burgher or freeman, and at what time and in what manner were 
you fo admitted? How long have you refided there iince yoa 
were admitted a burgher or freeman^ or where have you refided 
fince ? What did you pay for your admiflion ? Are you a married 
roan, and if married, where do your wife and family refide? 

II. Inter ao€ATB.« Were yoo prefent at the time of taking 
and feizing the (hip or her lading* or any of the goods or nier- 
chandizes concerning which you arc now examined? Had the 

YOL.I. i>ii ihipj 
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(hip, concerniog which yoa are oow extmined> toy commiffion^ 
What, and from whom? 

III. Interrogate. To what place, latlcode, or port, and 
in what year, month and day, was the (hip and goods, concern- 
ing which you are now examioed, taken and feized? Upon what 
pretence and for what reafont were they feized ? Into what place 
or port were they carried, and under what colours did the fiud ihip 
fail f What other colours had you on board, and for what reafon 
had you fuch other colours ? Was any refiftance made at the time 
when the faid (hip was taken ; and if yea, bow many gant were 
fired, and by whom, and by what fliip or fhips were you taken? 
Was fuch vc/Tel a (hip of war, or a veflel ading without any com- 
mi(Eon, as you believe? Were any other, and whit fliips, in fight 
at the time of the capture ? 

Iv. Interrogate. What is the name of the mafter or com- 
mander of the (hip or vtffcl taken ? How long have you known 
the faid mafter, and who appointed him to the command of the 
faid (hip? Where did fuch mailer take poiTefiion of her, and at 
what time, and what was the name of the perfon who delivered 
the po(reinon to the faid matter? Where doth he live? Where it 
the faid matter's fixed place of abode? If he has no fixed place of 
abode, then let him be afked, Where was his latt place of abode, 
and where does he generally refide? How long has he lived there? 
Where was he born, and of whom is he now a fubjed? It he 
married, if yea, where does his wife and family refide ? 

V. Interrogate. Of what tOnnage or burthen is the ihip 
which has been taken ? What was the number of mariners, and 
of what country were the faid feamen or mariners ? Did they all 
come on board at the fame port, or at difierent ports, and who 
fliipped or hired them, and when and where ? 

VI. Interrogate. Had yon or any of the ofiicert or mari- 
ners belonging to the (hip or ve(rel concerning which yon are now 
examined, any and what part, (hare, or intereft in the faid (hip, 
or her lading? If yea, fet forth who and what goods or tntered 
you or they have ? Did you belong to the faid (hip or vcEel at the 
time (he waf^ feized and taken ? In what capacity did you belong 
to her ? How long have you known her ? When and where did 
you firtt fee her, and where was (he built? 

VII. 
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Vir. Interrogate. What is the name of the ihip? How 
long hath ihe been fo called ? Do you' know of any other name 
or names by which (he hath been called? If yea, what were 
they? Had (he any pafTport or fea-brief on board* and from 
whom? iTo what ports and places did (he fail during her faid 
voyage before fhc was taken? Where did her lail voyage begioi 
and where was the faid voyage to have ended ? Set forth the 
quality of every cargo the (hip has carried tu the time of her cap- 
ture, and what ports fuch cargoes have been delivered at ? From 
what parts and at what time, particularly from the laft clearing 
port, did the faid (hip fail, previojfly to the capture? 

VIII. Interrogate. What lading did the faid (hip carry 
at the time of her fird fitting fail in her laft voyage, and what 
particular fort of lading and goods had (he on board at the time 
when (he was taken? In what year and in what month was the 
fame put on board? Sec forth the different fpeciea of the lading 
and the quantities of each fort. 

IX. Interrogate. Who were the owners of the (hip or 
veiTel, concerning which you are n04^ examined, at the time 
when (he was feized? How do you know that they were thd 
owners of the faid (hip at that time? Of what nation or country 
arc fuch owners by birth ? Where do they refidc, and where do 
tbair wives and families refide? How long have they relided 
there? Where did they re(ide before, to the bed of your know* 
ledge? To whom are they fubjefl? 

X. Inter roo ATE. Was any bill of fale made, and by 
whom, to the aforefaid owners of the faid (hip; and if any fuch 
was made, in what month and year ? Where, and in the prefenccf 
of what witnelTes, was fuch bill of fale made ? Was any and what- 
engagement entered into concerning the purchafe further than 
what appears upon the bill of fale? If yea, was it verbal or in 
writing ? Where did you laft fee it, and what \g become of it? 

XI. Interrogate. Was the faid lading put on board in one 
port and at one time, or at feveral ports and at feveral times, and 
at what ports, by name? Set forth what quantities of each fore 
of goods were (hipped at each port. 

XII. Interrooatb. What are the names of the refpe^live 
ladertor owneri,or con(ignees, of the laid goods? Whatcountry«» 

s o a anea 
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men are tbey? Where do they now live and carry on their bofi^ 
neffl or trade f How long have they refided there ? Where did 
they refide before, to the bcft of your knowledge? And where 
were the faid goods to be delivered, and for whofe real accouct^ 
rifle or benefit ? Have any of the faid confignees or laders any, 
and what intereft, in the faid goods? If yra, whereon do yon 
found your bclirf that they have fuch intereft ? Can yoa take opoa 
yourfclf to fwear that you believe, that at the time of the lading 
the cargo, and at the prefent time, and alfo if the faid goods 
ihall be rrilored and unladen at the deflined ports, the goods did» 
do and will belong to the fame perfons, and to none others? 

X[II. Interrogate. How many bills of lading were figned 
for the goods feized on board the faid ihip ? Were any of tbofe 
bills cf lading falfe or colourable, or were any bills of lading 
ilgned which were different in any refped from thofe which were 
on board the (hip at the time (he was taken ? What were the con* 
tents of fuch other bills of lading, and what became of them? 

XIV. Interrogate. Are there, in Gnat Britaim, any bills 
of lading, invoices; letters or inftruments, relative to the ihip 
and goods concerning which you are now examined ? If yea, fet 
forth where they are, and in whofe pofTeffion, and what is the 
purport thereof, and when they were brought or fent to this king- 
dom ? 

XV. Interrogate. Was there any charter-party iigned for 
the voyage in which the (hip, concerning which you are now exa- 
mined, was feized and taken? What became thereof? When, 
where, and between whom, was fuch charter-party made ? What 
were the contents of it? 

XVI. Interrogate. What' papers, bills of lading, letters, 
or other writings, were on board the fhip at the time (he took her 
departure from the lad clearing port, before her being taken u 
prize? Were any of llhem burnt, torn, thrown overboard, de- 
ftroyed, or cancelled, concealed or attempted to be concealed, 
and when, and by whom, and who was then prefent ? 

XVIf. Interrogate. Has the (hip, concerning which yon 

are now examined, been at any time, and when, feized as prize, 

and condemned as fuch? If yea, fet forth into what port ihe was 

. ' > carried 
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carfiedy and by whom« and by what aothorlty, or on what ac« 
count (he was condemned ? 

XVIIT. iKTBaaooATB. Have you fufiained any lofs by the 
feiziDg and taking the (hip« concerning which you are now exa- 
mined? If yea« in woat manner do you compute fuch, your lofs? 
Have you already received any indemnity, fadsfacliony orpromife. 
of fatisfadlion, for any pare of the damage which you have fuf- 
tained, or may faftain by thii capture and detention* and wheoy 
and from whom ? 

XIX. Interrogate. Is the faid (hip or goods* or any* and 
what part, infured ? if yea, for what voyage is fuch infurance 
made* and at what premium, and when and by what perfons^ 
and in what country was fuch infurance made ? 

XX. Intirrooate. In cafe you had arrived at your dcftined 
port, would your cargo, or any part thereof, on being unladen, 
have immediately become the property of the conlignees, or any 
other perfon, and whom? Or was the lader to take the chance of 
the market for the fale of his goods ? 

XXI. Let each witnefs be interrogated of the growth, produce, 
and manufacture of what country and place was the lading of the 
ihip or vefTel, concerning which you are now examined, or any 
part thereof? 

XXII. Interrogate. Whether all the faid cargo, or any 
and what part thereof, was taken from (he (bore or quay, or re- 
moved or tranfliipped from one boat, barque, vefTel, or (hip, to 
another? From what, and to what (hore, quay, boat, barque, 
vefTel, or (hip, and when and where was the fame fo done ? 

XXni. Interrogate. Are there in any country, be£des 
Great Britain, and where, or on board any and what (hip or (hips, 
veflel or vcfTels, other than lh«r fhip and vciTcl concerning which 
you are now examined, any bills of lading, invoices, letters, in- 
ilruments, papers, or documents, relative to the faid (hip or vefl*el 
and cargo, and of what nature are fuch bills of lading, invoices, 
letters, inllruments, papers, or documents, and what are the con- 
tents? 

XXIV, Interrogate. Were any papers delivered onl of 
ihe {fid ihip or vcflel, and carried away in any manner whatfo-, 
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ever? And when, and by whom, and to whoiD» aod 3q whofe 
cuftody, pofTeffion, or power, do you believe the fame oow are? 

XXV. Intbr&ocatb. Waf balk broken daring the voyage 
in which you were taken, or iince the capture of the faid (hip? 
And when, and where, by whom, and by whofe orders? And for 
what purpofe, and in what manner? 

XXVI. iNTERaoGATE. Were any pafTengers on board the 
aforefaid (hip? Were any of them fecreted at the time of the cap- 
ture ? Who were the paflengers by name ? Of what nation, rank, 
profeiHon, or occupation ? Had thfy any commiffion ? For what 
purpofe, and from whom? From what place were they taken on 
board, and when ? To what place were they finally deftined, and 
upon what bafinefs ? Had any, and which, of the pafl<ngers any 
and whai property or concern, or authority, diredly or iodiredly, 
regarding the (hip and cargo ? Were there any officers, foldiersj 
or mariners, fecreted on board, and for what reafon were they 
lircreted ? Were any of his Britannic Majefty's fubjeds on board, 
or fecreted or confined at the time of the capture I How long tad 
why? 

XXVIL iNTBaaoQATE. Were, and are, all the paflportii 
fea briefsj, charter-parties, bills of fale, invoices and papers^, 
which were found on board entirely true and' fair? Or are any of 
them falfe or colourable ? Do you know of any matter or circum- 
fiance to afiTeA their credit ? By whom were the paflportt dr fea* 
briefs obtained, and from whom ? Were they obtained for this 
ihip only? And upon the oath, or affirmation of the perfons 
therein defcrihed, or where they were delivered to, or on behalf 
of the perfon or perfons who appear to have been (worn, or to 
have affirmed thereto, without their having ever, in fadl> made 
any fuch oath or affirmation ? How long a time were they to laft? 
Was any duty or fee payable and paid for the fame ? And is 
there any duty or fee to be paid on the renewal thereof? Have 
fuch pairports been renewed, and how often ? And haa the duty 
or fee been paid for fuch renewal ? Was the (hip in a port in the 
country where the pa/fports and fea- briefs were granted ? And if 
nor, where was the (hip at the time ? Had any perfon on board 
any let pafs or letters of fafe condud? If ytii, from whom» and 
(ipr what bufio^fs ^ 
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XXVIII. Interiogate. If it flioald appear that there ara 
in Irtlamd^ or the Britip- Anurican cofonies, or in any other place 
or country, befides Grtat Britain^ any bills of lading, invoices, 
inftruments, or papers relative to the (hip and goods, concerning 
which the witnefs is now examined ; then interrogate, how were 
they brought into fuch place or country ? In whofe pofTefTion are 
they, and do they difivr from any of the papers on board, or in 
Grtat Britain^ or Ire/amf, or elfewhere, and in what particular do 
they differ? Have yon written or figned any letters or papers, 
concerning the ftiip and her cargo? If yea, v^hat wai their pur- 
port ? To whom were they written and fent, and what is become 
of them ? 

XXIX. Interrogatb. Towards what port or place was the 
ihip (leering her courfe at the time of her being firft purfued and 
taken? Was her courfe altered upon the appearance of the ¥efi*el by 
which (he was taken ? Was her courfe at all times, when the weather 
would permit, dire£led to the place or port for which (he appears 
to have been deftined by the (hip papers ? Was the (hip before, 
or at the time of her capture, failing beyond, or wide of the faid 
place or port to which (he was Co defined by the faid (hip papers? 
At what diftance was (he therefrom ? Was her courfe altered at 
any, and what time, and to what other port or place, and for 
what reafon ? 

XXX. Iktbrroqate. By whom, and to whom hath the faid 
ihip been fold or transferred, and how often ? At what time and 

'at what place, and for what fum or con(ideration, bath fuch fum 
or confideration been paid orfatisfied? Was the fum paid, or to 
be paid, a fair and true equivalent ? Or what fecurity, or fecu- 
jitiei, have been given for the payment of the fame, and by 
whom, and where do ihey live now ? Do you know or believe 
in your confcience, foch fale or transfer has been truly made ? 
And not for the pnrpofe of covering or concealing the real pro- 
perty ? Do you verily believe that if the (hip (bould be reftored, 
(he will belong to the perfons now afTerted to be the owners, and 
to none others ? 

XXXi. Interrogate. What gont were mounted on board 
the (hip, and what arms and ammunition were belonging to her? 
Why was (be fo armed ? Were there on board any other gniM« 
mortars^ howitzers, balls, (hells, handgransdes, mo(kets, carbines, 
ff^zcts, halbertf, fpontooni, fi»ords, bayoncu, locks for Du(keta, 
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flintf I rain*rodt» belts, cartridges, cartridge*boxet,^OttclitSf gun. 
, powder, falt-petre^ nttre, camp equipage, militarj tooU, uni- 
fatiDif foidiers cloathing or accoutrements, or any fore of warlti^e 
or Daval dortii Were aoyoffuch warlike or naval ftore5,orthiogi, 
thrown over board, to prevent fuipicion at the time of the cap** 
ture? AAd were, and are any fuch warlike ftores, before de* 
fcribed, concealed on board under the name merchandize, or any 
other colourable appellation, in the (hip papers? If yea, what are 
the marks on the cafki, bails and packages, in which they were 
concealed ? Are any ot the before named articles, and which> for 
the fole ufe of any fortrefs or garrifon in the port or place to 
which fuch (hip was deftined ? Do yon know, or have you heard 
of any ordinance, placart, or law exiiling, in fuch kingdom or 
fiate, forbidding the exportation of the fame by private perfons 
without licence? Were fuch warlike or naval flores put on board 
by any public authority ? When and where were they put oa 
board ? 

XXXir. Interrogate. What is the whole which yoa know 
or believe, according to the bed of your knowledge and belief, 
regarding the real and true property and deftination of the (hip 
Sind cargo, concerning which yoa are now examined, at the time 
pf the capture ? 



APDITIONAL INTERROGATORIES. 

I. Interrogate. Did the faid (hip, on the voyage lo which 
Ibe was captured, or on, or during any, and what former voyage 
or voyages, fail under the convoy of any ihip or (hips of war, or 
other armed v€(rcl or vciTcIs? If yea, interrogate lor what reafoa 
or purpofe did (he fail under fuch convoy? Of wJmc force was or 
were iuch convoying (hip or (hips ? And to what (late or country 
did fuch ihJp or (hips belong? What indrudions or diredioas 
had you, or did you receive on each and every of fuch voyagei, 
when under convoy, refpeding your failing or keeping in coa- 
pany with fuch armed or convoying (hip or (hips; and from whom 
did you receive fuch indrudions or oircdions? Had yon any and 
what iuftrufiions or diredions, and from whom, for refilling or 
endeavouring to avoid or efcape from capture, or for deftroying, 
concealing, or refufing to deliver up your (hip's documenu and 
papyri ? Or any and what other papers, that might be, or were 
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put on board your faid fhip ? If yea, interrogate particularly aa 
to the tenor of fuch inilrudtions, and all particulars relating 
thereto ? Let the witnefs be afked if he is in poflrflion effuch in* 
flrudlioos, or copies thereof^ and, if yca« let him be diredled to 
leave the fame with the examiner, to be annexed to hit depofi- 
tion. 

11. iNTEaROGATE. Did the faid (hip, during the voyage in 
which (he was captured, or on doing any and what former voyage 
or voyages, fail to or attempt to enter any port under blockade by 
the arms or forces of any, and which of the belligerent powers? 
If yea, when did you firll learn or hear of fuch port being (o 
blockaded, and were you at any and what time, and by whom- 
warned not to proceed tc, or to attempt to enter fuch blockaded 
port? What couverfation or other communication pafTed thereon ? 
And what courfe did you purfue upon, and after, being fo warned 
off? ' 
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